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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Application of 
ALLEGHENY AIRLINES, INC., 
for amendment of its certificate : 


of public] convenience and 
necessity. 


APPLICATION OF 
ALLEGHENY AIRLINES, INC. 
FOR AMENDMENT OF CERTIFICATE 
PURSUANT TO SUBPART M OF THE 
RULES OF PRACTICE 


I. APPLICATION 
| Pursuant to Section 401 of the Federal Aviation Act 
of 1958 (Act) and Part 302, Subpart M of the Board's Rules of 
Practice, Allegheny Airlines, Inc. (Allegheny) hereby presents 
this application for an amendment to its certificate of public 
convenience and necessity authorizing air transportation over 


Route 97 and states: 


|1. Allegheny is a corporation organized and existing 


under the) laws of the State of Delaware, and maintains a 
principal place of business at Washington National Airport, 
Washington, D. C. 
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2. Allegheny is a citizen of the United States 
within the meaning of Section 1 (13) of the Act. 


3. Allegheny is the holder of permanent certificates 


of public convenience and necessity issued by the Board, 
| 
authorizing it to engage in scheduled. air transportation 


with respect to persons, property and mail on Routes 97 and 
| 
97 F, said routes consisting of sixteen segments and one 


segment, respectively. | 
4. Allegheny hereby applies for ameriduent of its 
certificate of public convenience and necessity for Route 97 
so as to authorize Allegheny to engage in nonstop scheduled 
air transportation of persons, property and mail over new 
segments as follows: | 
(a) Between the terminal point st. Louis, 
Mo., and the terminal point Columbus, 
Ohio. 
(b) Between the terminal point st. Louis, 


Mo., and the terminal point Dayton, 
Ohio. | 


Mo., and the terminal point ttsburgh, 


(c) Between the terminal point St. Louis, 


5. Pursuant to Part 201.4(c)(4) of the Board's 
Economic Regulations, a map is attached to this application. 

6. Allegheny proposes to render service over the 
new segments applied for herein with Douglas DC-9-31 aircraft 
and such other aircraft as may be required. 

7. Allegheny is fit, willing and able to perform 
the air transportation described herein and to comply with 


the requirements of the Federal Aviation Act and the rules 


and regulations issued pursuant thereto. 
8. Allegheny is willing to accept the new authority 

requested herein with a condition that. operations pursuant 

thereto would be ineligible for subsidy. 
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9. Allegheny requests that the Board issue an 
appropriate order authorizing Allegheny to engage in the air 
transportation applied for herein and for such other authority 
or relief that the Board may conclude the public convenience 
and necessity or the public interest require, and in connection 
therewith Allegheny respectively invokes Section 401(g) of the 


Act. 


II. BASES FOR CONSIDERING THIS APPLICATION 
UNDER SUBPART NT ~~ SSSCSCS~<«; 


| A. Allegheny's Subpart M Proposal 


Allegheny presently holds the following authority 
in each of the three St. Louis markets in which it is seeking 
nonstop rights: 
St. Louis-Pittsburgh Two-stop 
St. Louis-Columbus One-stop 
St. Louis-Dayton One-stop 
At the present time, Allegheny is utilizing its best 
authority in each of the foregoing markets: 
St. Louis-Pittsburgh : 2 Daily DC-9-31 Round Trips 


St. Louis-Columbus 1 Daily DC-9-31 Round Trip 
St. Louis-Dayton 1 Daily DC-9-31 Round Trip 


There is only one carrier in each of the three 
markets, TWA, authorized to provide nonstop percicer Present 
nonstop service in each of the three markets by the monopoly 
carrier is limited or nonexistent. Because of the size of 
each of the markets and the lack of nonstop service by the 
‘monopoly|carrier, Allegheny requests that its present stop 
restrictions in each market be removed so that Allegheny can 
provide additional service on a nonstop canta 


1/ Each of the three St. Louis markets are off- 
ti segment markets. Between Pittsburgh and St. Louis 
* a stop is required at the segment junction points 
Columbus or Dayton, with an additional stop required 
between Columbus or Dayton and St. Louis at the 
segment junction points Indianapolis or Terre Haute. 
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Accordingly, pursuant to Subpart|M of the Board's 
Rules of Practice Allegheny seeks nonstop authority between: 


St. Louis and Ccolumbu 
St. Louis and Dayton 


St. Louis and (i 
Consistent with the Board's Subpart M policy and 
procedure it is appropriate to grant Allegheny's application 


for nonstop rights in each of the foregoing three markets -for 


| 
the following reasons: | 


B. The St. Louis-Columbus/Dayton/Pittsbureh 
arkets e rge Markets ing 
ective Competitive Servic 
— 
Each of the three St. Louis markets has but one 
| 
authorized nonstop carrier, IWA, and each generates a sub- 


stantial amount of traffic despite the lack of competitive 


| 
nonstop service: 


O&D and Connecting 
. Passengers Year 
Market Ended 9/30/67 


St. Louis ~-Pittsburgh 
St. Louis - Columbus 
St. Louis - Dayton 


Total 


Despite the lack of nonstop competition each of 
the markets has grown at a substantial rate--ranging from an 
| 


annual average of 15 percent (St. Louis-Dayton) to an annual 
| 


1/ 
average of 27 percent (St. Louis-Pittsburgh)). During the 


V/ The average annual rate for the period 
through September 30, 1967, in each of 
markets is as follows: 


St. Louis - Pittsburgh 26.8% 


St. Louis =< Columbus 22.8%, 
St. -Louis - Dayton 14. 


Source: Exhibit AL-108 


== 


period 1963 through September 30, 1967, the three markets 
grew as follows (Exhibit AL-108): 


Growth 
1963 through 9/30/67 


St. Louis - Pittsburgh 143.4% 
St. Louis - Columbus : 115.8% 
St. Louis - Dayton 68.5% 

During this same period the total domestic traffic 
grew 80 percent. Thus, although one market, St. Louis—Dayton, 
is slightly under the national average in recent years, two 
markets, St. Louis-Pittsburgh and St. Louis-Columbus, far 
exceed the national average. 

| Based on the historic growth trends in each of the 
three markets it is anticipated that in fiscal 1970 and 1971 
the three markets will produce the following traffic without 
nonstop competition by Allegheny: 


O&D And Connecting 
Market Passengers 


FY 1970 


St. Louis-Pittsburgh 113,270 
St. Louis-Columbus 39,060 


St. Louis-Dayton 30,020 


Total 182,350 
Source: Exhibit AL-108 


Markets of this size will require competitive 
nonstop service and the nonstop services proposed by Allegheny 
‘will further stimulate traffic development. At the present 
time St. Louis is a major market for each of the three cities 


and all three cities deserve improved St. Louis service: 


St. Louis 
Dayton llth largest market 


Columbus 12th largest market 
Pittsburgh 14th largest market 


Source: Exhibits AL~1 through AL-3 
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C. Service In The St. Louis-Columbus/ 


Dayton/Pittsburen Markets By The i 
onopoly Nonstop Carrier Is icient 


All three St. Louis markets suffer from a lack of 
effective service due to the unavailability of competitive 
nonstop service. TWA‘'s overall service in each lof the markets 


produces the following deficiencies: 
St. Louis - Pittsburgh 


Only one nonstop flight in each direction. 
No eastbound service of any kind between 
7:00 A.M. and 12:00 Noon, a service gap 


of five hours. 


Three westbound flights are bunched within 
| 

one hour, between 1:55 P.M. and 2:55 P.M. 

No eastbound service at all after 7:35 P.M. 


No westbound service at all after 8:58 P.M. 


| 
St. Louis - Columbus 
| 


Only one nonstop flight (eastbound) . 

No service of any kind eastbound between 
6:55 A.M. and 12:00 Noon, a service gap 
of 7 hours. | 

No service of any kind westbound between 
4:00 P.M. and 8:20 P.M., a service gap of 
more than 4 hours. | 

No service of any kind eastbound after 


7:35 P.M. 


St. Louis - Dayton 
Only one nonstop flight in each direction. 


| 
No service of any kind eastbound between 


6:55 A.M. and 2:00 P.M., a service gap 
| 


of 7 hours. 
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No service of any kind westbound between 
10:20 A.M. and 6:12 P.M., a service gap 
of 8 hours. 


(4) No service at all westbound before 10:20 A.M. 


(5) No service at all eastbound after 5:00 P.M. 


Source: Official Airline Guide, Q.R.E., 
ober 1, ’ ibits AL-7, - 
AL-9 and AL-11. 
| As the result of the recent merger between Allegheny 
and Lake Central, Allegheny extended existing jet flights west 
of Pittsburgh to St. Louis via Dayton or Columbus, and as a 
result has attempted to fill some of the foregoing TWA service 
gaps. For example, between St. Louis and Dayton TWA offers no 
service between 6:55 A.M. and 5:00 P.M. Allegheny is now 
scheduling a one-stop flight, departing St. Louis at 2:00 P.M. 
A one-stop service in this market has an elapsed time of more 
than 30 minutes longer thdn a nonstop schedule. The value of 
nonstop service in each of the markets is demonstrated by the 
following: 
Fastest Allegheny's 
Available Proposed 
One-stop Nonstop Time 
Schedule Schedule Savings 
St. Louis-Pittsburgh 2:17 1:26 751 


St. Louis-Columbus 1:52 1:03 349 
St. Louis-Dayton 1:29 256 333 


“Source: Official Airline Guide, Q.R.E.; 

ober I, ; it AL-100. 
Nonstop service in each market reduces the flying time between 
30 minutes to nearly one hour. In relatively short-haul markets 
such as these (340 miles to 550 miles) time savings of this 
magnitude are important. It is additional nonstop service 
which is required and which will best serve and develop the 


markets. 
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D. Allegheny's St. Louis Nonstop Proposals 
Will Bring Substantial Service Improvements 
And Will Benefit More Than 252-000 
Passengers In The First Year 


Allegheny proposes to add a jet nonstop round trip 


in each of the three markets with the following | pattern: 
Round Trip 
Frequency Markets 

Sa 


Daily St. Louis Dayton———— Pittsburgh 
Daily St. Louis——— Columbus Pittsburgh 
Daily St. Louis . Pittsburgh 


Source: Exhibit AL-100 


The St. Louis-Pittsburgh nonstop round trip will be 


extended to Norfolk via Philadelphia, thereby providing St. 
Louis with its first single-plane service to Norfolk.— The 
St. Louis-Columbus-Pittsburgh round trip will be extended to 
Boston via Philadelphia, thereby providing Columbus with its 
only single-plane service-to Boston. The St. Siete payooe 
Pittsburgh round trip will be extended to New York, thereby 


providing competitive service in the Dayton-New York market.— 


Allegheny is the only carrier authorized in the 
St. Louis-Norfolk market. 


Allegheny's one-stop schedule proposed here in 
the Dayton-New York market is in addition to the 
nonstop schedules proposed in Allegheny's 'Dayton— 
New York nonstop Subpart. M application (Docket 
20012). Allegheny'’s one-stop schedule proposed 
here in the Columbus—Philadelphia market is in 
addition to the nonstop schedules proposed in 
es s Columbus-Philadelphia nonstop | 
Subpart M application (Docket 20085). 
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‘A substantial number of passengers will be benefited | 
by Allegheny's proposals in the first two years of operations: 
Competitive Nonstop O&D And Connecting 

Markets Passengers 

| . FY 1970 FY 1971 
St. Louis-Pittsburgh 119,160 141,590 
St. Louis-Columbus 44,330 54,520 
St. Louis-Dayton 32,330 37,130. 

\Sub Total 195,820 233,240 
First Single-Plane 

Markets 


St. Louis-Norfolk 13,110 15,570 
Columbus-Boston 42,650 51,100 


‘Sub Total 55,760 66,670 


Total of all markets 251,580 299,910 


All service will be provided with 100 seat DC-9-31 jet aircraft, 
and in the competitive nonstop markets competitive jet coach 
fares will be available. 

It is estimated that the three St. Louis markets 
with competitive service by Allegheny will generate 196,000 
passengers in fiscal 1970 and 233,000 passengers in fiscal 
1971. Allegheny's share of the traffic in the three markets, 
based on its new nonstop services, will be 46,930 passengers 
in the first year and 57,630 in the second year. 

In addition to the new traffic in the three St. Louis 


markets, it is estimated that Allegheny will carry 4,700 (fiscal 


1970) and 6,500 (fiscal 1971) Columbus-Boston passengers, and 
3,200 (fiscal 1970) and 3,800 (fiscal 1971) St. Louis-Norfolk 
passengers, all of which will be receiving first single-plane 
service. The total traffic to be carried by Allegheny as a 
result of its proposed new schedule pattern will be. 112,000 
Passengers in fiscal 1970 and 136,000 passengers in fiscal 1971 
(Exhibit AL-105). 
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It is clear that Allegheny's three St, Louis proposals 
in both years will convenience a substantial number of passengers 
| 
which will receive either first competitive service, including 


competitive nonstop service, or first single-plane service. 


E. The St. Louis Nonstop Services Will 
aterially strengthen egheny 
i rmi ubstantial subsidy | 
ction ! 


The proposed nonstop services in the three St. Louis 
| 
markets will produce a substantial reduction in Allegheny's 


subsidy. 


FY 1970 —s Fy ‘1971 
Operating Profit $646,145 | $1,152,665 


Return and Taxes 626,282, 626 , 282 
idy Need Reduction 3,ss = 


Source: Exhibit AL-101 
. | 
Allegheny's traffic projections (Exhibits AL-106, 
AL-108 and AL-109) were arrived at using essentially the Bureau's 
SQI technique (AL-T-1). In addition, consistent! with Board 
| 
precedent, it is estimated that the first actust ese of new 
operations will produce only 85 percent of the first normal 
year traffic due to market penetration for a new service being 
1l/ i 
less than fully developed. In estimating expenses Allegheny used 
Subpart K methodology for indirect expenses and return on 
investment and taxes (Exhibits AL-101, AL-103 and AL-113), and 
-has used its experienced DC-9-31 costs (Exhibit AI-112). 


The Board on several recent occasions has found 
that use of 85 percent of a normal forecast year 


is appropriate (Western Montana Service Investigation, 
Docket 16987, et al., a = tise, 
Docket 18517, and Allegheny-Lake Centra erger S 


Docket 19151. 
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The proposed services resulting from nonstop authority 


will produce more than $8,300,000 in new revenues for Allegheny 
during the first two years. Under the present class rate 4 
revenue growth feature, the new services will automatically 
and substantially reduce Allegheny's subsidy. The operating 
profit in the first year exceeds full return and taxes by 
$20,000, and in the second year the operating profits exceed 
the full allowances for return and taxes by more than $500,000. 
In both years, profits will be sufficient to further reduce 
Allegheny's subsidy. 

The fact that the nonstop proposals will produce 
substantial subsidy reduction for Allegheny is not surprising. 
The markets are fairly substantial with ample room for competition 
on an economic basis. Each of the nonstop routes involved 
represents a considerably longer haul and aircraft stage length 
than Allegheny is currently experiencing. 


St. Louis 
Allegheny 1967 Nonstop Proposals 


System (Average) 


Average Passenger Journey 210 miles 532 miles 
Average Stage Length 134 miles 333 miles 
Average Fare $16.64 $30.39 


Source: Exhibit AL-200 


The nonstop proposals will materially strengthen 
Allegheny as the merged carrier by providing increased 
opportunity for higher utilization of Allegheny's jet equipment 
with its high revenue generating capability at comparatively 
iow cost. The revenues generated by each of the routes will 
automatically reduce subsidy under the present class rate and 
subsidy will be further reduced as a result of the substantial 


operating profits involved. 
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F. St. Louis Nonstop Rights In Each of 
The Markets W2 oO ect Any! er 


Local service Carrier And They Will 
Have No Significant Adverse Impact On 
The Monopoly Trunk Carrier 
Allegheny already serves each of the three St. Louis 
markets on a restricted basis, and no other local service 
carrier participates in the traffic to be affected by Allegheny's 
nonstop proposals. | 
Potential "diversion" of revenues from the monopoly 
trunk carrier, TWA, will be relatively insignificant. Market 
stimulation as a result of Allegheny's new services and normal 
growth would more than offset any loss of existing Sern 
In any event, the amount of TWA revenues affected by Allegheny's 
proposal represents an infinitesimal fraction|of the system 
revenues (either existing or prospective) of carriers the size 


of TWA. 


G. Allegheny Is Fit, Willing And Able To 
OV e en opose: ompetitive 
rvices i 


Allegheny has the ability to provide all of the 
services it proposes. Between now and July 1! 1969, Allegheny 


plans to take delivery on 8 DC-9-31 aircraft which will increase 
Allegheny's total DC-9-31 fleet to 20 aircraft (Exhibit AL-201). 


Financing of Allegheny’s 12 DC-9-31 aircraft presently on hand 
is completed, and $37,500,000 needed for the acquisition of the 
8 remaining DC-9-31's (including spares and training expenses) 

- to be delivered during the first six months of 1969, will be 
obtained without difficulty. Allegheny recently undertook a 


1/_ The share remaining to TWA under Allegheny's 
proposal will be larger than the present size of 
the market (Exhibit AI—106). Short term’ growth 
will more than compensate for the modest) revenue 
losses experienced at the outset. Moreover, TWA 
has been recommended for several major new route 
awards in other pending proceedings, and! grant of 
any one of them would more than coarenaars for the 
loss of new traffic in the three St. Louis markets. 
(See Allegheny Exhibit AL-R-4, Docket 20040). 
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$113 000,000 equipment financing program which is now completed. 
Of the $37,500,000 needed to finance eight additional DC-9-31 
aircraft, $25,664,000 has already been acquired (Exhibit AL-201). 
In view of Allegheny's success in recently completing a $113,000,000 
financing program, as well as its more recent financial 
arrangements for the acquisition of $25,664,000 in additional 
capital, the remaining $30,236,000 capital required should be 
raised with no aitticutty.—~ The additional sums needed for 
Allegheny's future equipment requirements will be similarly 
obtained through lease financing, bank loans, subordinated 
capital and internally generated funds. ; 
The total capital requirement for all of the new 

services proposed by Allegheny (FY 1970 and FY 1971) will be 
$5,373,430, representing 1.03 DC-9-31 aircraft, together with 
the necessary ground equipment, pre-operating expenses and 
working capital (Exhibit AL-11l). This sum represents only a 
small portion of the projected capital requirements for the 
1968-1970 period and can be obtained with no difficulty. 

, Allegheny will be able to compete as an effective 
nonstop carrier in each of the St. Louis markets. “Today, Allegheny 


competes with trunk carriers in several major markets and its 


2 
efforts have been successful. Allegheny since the third 


quarter of 1967 has inaugurated substantial nonstop services in 


additional competitive markets, including new nonstop services 


lf. Part of Allegheny's current financing program 

‘ includes progress payments for three Boeing 
‘727-200 fan-jet aircraft, as well as ground 
support facilities and equipment, and working 
capital (Exhibit AL-201). 


Pittsburgh-Philadelphia; Hartford-Washington; 
Harrisburg-Pittsburgh; and Philadelphia-Washington, 
among others. 
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| 
in such major markets as Boston-Philadelphia, Boston-Baltimore, 
Baltimore-New York, Pittsburgh-Louisville, Pittsburgh-Columbus 


1/ 
and Pittsburgh-Dayton.— 


Allegheny has proven its ability to compete 
effectively when given a chance to do so on equal footing with 
its competitors. The St. Louis nonstop markets are well within: 
Allegheny's competitive capability, and are the type of markets 
which will contribute to Allegheny's drive towards economic 
self-sufficiency. Allegheny's efforts at route strengthening 
have already produced gratifying results. For example, recent 
route extensions and restriction removals have enabled Allegheny 
to show marked improvement. 

Jan.-June | Jan.-June 

1968 1967 

Passengers 1,815,000 1,195,000 
Breakeven passenger load 
factor (excluding subsidy) 43% | 52% 
Federal Subsidy $1,016,000 | $2,109,000 
Operating Profit (Loss) . 3,023,000 | (438,000) 
Net Profit (Loss) 516,000 (461,000) 


Despite more than a 50 percent reduction in subsidy, 


Allegheny earned an operating profit of more than $3,000 ,000 
and achieved a net profit of more than $500,000, compared with 


a net loss of $461,000 during the same period last year. On 
July 1, 1968, Allegheny merged with Lake Central, a carrier 
which sustained losses in 1967 of approximately $4,000,000 
_after subsidy. For the merged carrier to achieve the kind of 
recent results experienced by Allegheny prior to the merger, it 
is essential that the combined system be strengthened so that 
improved services, both competitive and noncompetitive, can be 


offered. 


i 
1/ On October 27, 1968, Allegheny will begin nonstop 
me operations between Pittsburgh and New York with 
four daily nonstop round trips. 
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This strengthening can come from routes which existed. 
on Lake Central's system prior to the merger, such as the nonstop 
proposals involved herein or in Allegheny"s Subpart M application 
in Docket 20040 (Pittsburgh-Chicago), or from new through routes 


created as a result of the merger, such as those involved in 


Allegheny's previously filed Subpart M applications (Dockets 


20012 and 20085). 
H. It Is Appropriate To Give Allegheny's 
Application Expedited Treatment Under 
The Procedures 0 ubpart 

Subpart M is designed to afford local service carriers 
a means by which to receive expedited treatment of applications 
which seek the removal of operating restrictions within their 
existing systems. Allegheny's application meets this threshold 
requirement by requesting the removal of restrictions in its 
certificate for Route 97 which precludes nonstop operations 
between St. Louis and Columbus/Dayton/Pittsburgh. 

Allegheny's nonstop application further meets the 
policy and procedures of Subpart M in that the nonstop authority 
sought will: (1) strengthen Allegheny's economic position and 
lead to the reduction in federal subsidy support; (2) provide 
needed public benefits through competitive services in a market 
strong enough to support competitive services; and (3) not 
adversely affect the operations of any other carrier. 

Use of Subpart M procedures at this time is 
particularly appropriate in view of the merger of the Allegheny 
and Lake Central systems. It will permit prompt action on 
strengthening through routes which have resulted from the merger 
and permits improved service in several underserved monopoly 


markets. 
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WHEREFORE, for the foregoing reasons, Allegheny 
requests that the Board, pursuant to Subpart M of the Board's 
Rules of Practice, amend Allegheny's certificate of public 
convenience and necessity by authorizing meee service 


between St. Louis and each of the following points: Columbus, 


Dayton and Pittsburgh. 
Allegheny's Exhibits (AL-T-1; Al-l thru AL-4; AL-7 
thru AL-12, AL-100 thru AL-114; and AL-200 thru AL-202) in 


| 
support of its application are attached as part of this 


application. 


Respectfully submitted, 
| 
| 


William L. Howard 
Attorney for | 
Allegheny Airlines, Inc. 


October 7, 1968 
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= BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Application of 
MOHANK AIRLINES, INC. 
for amendment of its Certificate of 


Public Convenience and Necessity 
(Pittsburgh-St. Louis) 
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APPLICATION OF MOHAWK AIRLINES, INC. 
FOR AMENDMENT OF CERTIFICATE OF 
PUBLIC CONVENIENCE AND NECESSITY 
Mohawk Airlines, Inc. (Mohawk), pursuant to Part 
201 of the Board's Economic Regulations, herewith applies 
for amendment of its certificate of public convenience and 
necessity for Route 94. 
| 1. Mohawk is a corporation organized and existing 
under the laws of the State of New York with its principal 
offices|at Oneida County Airport, Utica, New York. 
| @. Mohawk is a citizen of the United States of 
America as defined by Section 101(13) of the Federal Aviation 


Act. Its president and each of its officers are citizens of 


the United States and more than 75 percent of the authorized 


and outstanding capital stock of Mohawk is owned and controlled 
by persons who are citizens of the United States. 

3. Mohawk is an air carrier holding certificates of 
public convenience and necessity issued to it by the Board 
pursuant to Section 401 of the Federal Aviation Act. These 
certificetes authorize Mohawk to provide scheduled transporta- 
tion of persons, property and mail on Routes 72, 94 and OF. 

4, Mohawk herewith applies for amendment of its 


certificate of public convenience and necessity so as to author- 


and mail over a new segment 
between the terminal point Pittsburgh, 
Pennsylvenia, and the terminal point 
St. Louis, Missouri. 
5. An appropriate map showing the route and the 
mileage between the points involved in this application will 
be submitted at the time of the hearing. 
6. Mohawk proposes to operate BAC-i-11 jet equip- 
ment and such other equipment as may be suitable. 
7. Mohawk is fit, willing and able|to perform the 
air transportation described herein and to comply with the 
requirements of the Federal Aviation Act and rules and regu- 


lations issued thereunder. 


WHEREFORE, Mohawk prays the Board to amend its 
certificate of public convenience and necessity for Route 94 
as herein described and to grant such additional authority 
and such other further and different relief as may be appro- 


priate under the circumstances. 
Respectfully submitted, 
| 
ZUCKERT, SCOUTT & RASENBERGER 


By: 


Raymond J. Rasenberger 


Counsel for 
Mohawk Airlines, inc. 


December 13, 1968 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Application of 


ALLEGHENY AIRLINES, INC. 
Docket 20334 
for amendment of its certificate of 
public convenience and necessity 
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In the Matter of the Application of 


MOHAWK AIRLINES, INC. 
Docket 20556 
for amendment of its certificate of 
public convenience and necessity 
(Pittsburgh-St. Louis) 


MOTION OF MOHAWK AIRLINES, INC. 
TO CONSOLIDATE PURSUANT TO SUBPART M 
OF THE BOARD'S RULES OF PRACTICE 


/ 1. On October 7, 1968, Allegheny Airlines, Inc., 


filed an application for amendment of its certificate (Docket 
20334) pursuant to Subpart M, seeking nonstop authority in 
three markets, one of them St. Touis-Pittsburgh. Pursuant 
to Order 68-11-64 the Board approved further proceedings with 
respect to this application under Subpart M. 

2. Pursuant to Rule 1309 of the Rules of Practice 
Mohawk has filed contemporaneously herewith an application 
for amendment of its certificate of public convenience and 
necessity in Docket 20556, providing for a new segment between 
the terminal point Pittsburgh, Pennsylvania, and the terminal 
point St. Louis, Missouri. This application corresponds 
precisely with one of the markets covered by Allegheny's 
“pplication. Moreover, as is evident from the attached 
exhibits and those of Allegheny, the award of nonstop authority 
to Allegheny in Docket 20334 would, as a matter of economic 


fact, be mutually exclusive with the later award of Mohawk's 


application. Accordingly, this matter comes squarely within 
the Ashbacker doctrine.2/ | 

3. The Board has previously approved similar 
motions for consolidation in Subpart M proceedings. In Order 
68~11-65 Mohawk's application in Docket 20137 was consolidated 
with Allegheny's application in Docket 20040 covering 
Pittsburgh-Chicago service. See also: North Central Airlines, 
Order E-26898, June 7, 1968 wherein the Board consolidated an 
application of Western Air Lines with a Subpart M application 
of North Central. In neither of the cases cited above did 
the moving party allege mtual exclusivity. | 

4. Attached hereto are the exhibits upon which 
Mohawk relies in support of the grant of this motion and its 


application. 


WHEREFORE, for the foregoing eer Mohawk rrays 
that the Board consolidate’ its concurrently filed application 
for a new segment between Pittsburgh, Pennsylvanie, and St. 
Touis, Missouri, for hearing with Docket 20334: and grant such 
other different or further relief as may be appropriate 
under the circumstances. | 

Respectfully submitted, 


ZUCKERT, SCOUTT & RASENBERGER 


2/ Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945). 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil. Aeronautics Board 
at its office in Washington, D.C. 
on the 16th day of June, 1969 


ST. LOUIS-DAYTON/COLUMBUS/PITTSBURGH Dockets ee 
Subpart M Proceeding 


20556 


ORDER CONSOLIDATING AND SETTING APPLICATIONS 
FOR HEARING IN ACCORDANCE WITH SUBPART M 
EXPEDITED PROCEDURES 


On October 7,. 1968, Allegheny Airlines, Inc. (Allegheny), filed an 
application pursuant to Subpart M of Part: 302 of the Board's Procedural 
Regulations requesting an amendment of its certificate of public con-. 
venience and necessity for Route 97 to permit nonstop service, without 
subsidy eligibility, between St. Louis, on the one hand, and Columbus, 
Dayton, and Pittsburgh, on the other hand. 1/ 


Answers in support of Allegheny's application have been filed ie 
the Dayton parties, 2/ the County of Allegheny, Pennsylvania, and .the 
St. Louis parties. 3/ Answers in opposition to Allegheny's application 
have been filed by American Airlines, Inc. (American), Trans World : 
Airlines, Inc. (TWA), and the’ Flying: Tiger Line Inc. Allegheny bas filed: 
a consolidated reply to the answers of TWA and American. 


; BY By Order 65-11-0585 dated November aE 1960, the Board set ‘the aoc set 
“) cation’ for further proceedings pursuant’ to the provisions of Se Me 

 / City of Dayton and the Dayton Area Chamber of Commerce. 

Sistas Y City of St. Louis” toad she Chaaber ‘of Remmence of caleba aang 


i 22 


ee 


Or 


American Airlines, Inc.,has filed a motion to consolidate its appli- 
cation in Docket 20542 which requests amendments to its certificates for 
Routes 7 and 25 to permit nonstop service between St. Louis,-on the one 
hand, and Columbus, Dayton, and Pittsburgh, on the other hand. An answer 
in support of American's motion to consolidate has been filed by the 
Columbus parties. u/ Answers in opposition to American's motion to consoli- 
date have been filed by Allegheny and TWA. American has filed a consoli- 
dated reply to the answers of Allegheny and TWA. 


Mohawk Airlines, Inc.,has filed a motion to consolidate its appli- 
cation in Docket 20556 which requests an amendment of its certificate 
to permit nonstop service between St. Louis and Pittsburgh. Answers in 5/ 
“Support of Mohawk's motion have been filed by the New York State parties. 
Answers in opposition to Mohawk's motion have been filed by Allegheny, 
American, TWA, and the Flying Tiger Line Inc. Mohawk has filed a reply 
to, the Flying Tiger Line Inc.'s answer and a consolidated reply to the 
answers of Allegheny, American, and TWA. : 


The Columbus parties have filed a motion to consolidate the appli- 
cations in Dockets 18104, 20127, 20085, 20334, and 20542 to the extent 
they affect Columbus . 6/ An answer in opposition to the Columbus parties' 
motion to consolidate has been filed by Allegheny. ‘The Columbus parties 
have filed a reply to Allegheny's answer. 


Ly, City of Columbus and the Columbus Area Chamber of Commerce. 


The New York State Department of Transportation, the County of 
Albany, the Joint Aviation Council of the Chamber of Commerce of 
Chemung County, the Board of Supervisors of Cheming County ‘the 
Greater Corning Area Chamber of Commerce, and the Greater Syracuse 
Chamber of Commerce. 

6/ Docket 18104, the Additional Service to San Diego Case, has, inter 
elia, San Diego-Columbus service at issue, Docket OT Sy an appli- 
cation filed by United Air Lines, Inc. which requests, inter alia, 
that Columbus be added to United's Route 1, a transcontinental route. 
Docket 20085 is an application filed by Allegheny which requests, 
inter alia, authority between Columbus and Philadelphia. Dockets  ~ 
20334 and 20542 are the applications filed by Allegheny and american, 
respectively, in the instant proceeding. aN : 


Upon consideration of the pleadings and all the relevant facts, the 
Board ‘has determined that there is a sufficient basis for. setting Allegheny's 
application, Docket 20334, for hearing. We shall consolidate American's 
application, Docket 20542, and Mohawk's application, Docket | /20556. However, 
we shall deny the Columbus parties' motion to consolidate insofar as it seeks 
consolidation of the applications in Dockets 18104, 20127, and 20085. . The 
broad transcontinental investigation which Columbus* motion'contemplates is 
far beyond the scope of this Subpart M proceeding. and there has been no 
showing that the consolidation requested by Columbus is os as a matter 
of law. 


In addition, as suggested by TWA, to further insure ane the scope. of 
this proceeding remains focused on the midwestern markets at issue and does 
not become subordinated to issues of transcontinental service, we will impose 
@ pre-trial restriction prohibiting any single-plane service west of St. Louis. 
American, whose present exhibits do not conform to the amended scope of this 
proceeding, shall be given an opportunity to submit merger cei and the 
opposing parties will be given an opportunity to submit exhibits rebutting 
American's revised exhibits. ‘Dates for the exchange of the | revised direct 
and rebuttal exhibits will be set by the examiner assigned to the proceeding. 


ACCORDINGLY, IT IS ORDERED THAT: | 


1. The application of Allegheny Airlines, Inc<, Docket 20334, be and 
it hereby is set for hearing before an examiner of the at a time and 
place to be hereafter designated; 


2.° The applications of American Airlines, Docket 20 > and Mohawk 
Airlines, Docket 20556, be and they hereby are Se hearing with 
Docket 20334; | 


3..-Any authority awarded. in this case shall be subject to a restriction 
prohibiting any single-plane service west of St. Louis. | 
“hk. Except to the extent otherwise granted herein, the motion of the 
City of Columbus end’ the Columbus. Area Chamber of Commerce SS consolidate 
be and it hereby is denied; and | 
5. | Procedurel dates not provided for’ in this eee will be Satentishes 
“by Pe examiner assigned to this proceeding. | 


i 


This order will be published in the Federal Register. _ 


By the Civil Aeronautics: Board: 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


- In the matter of 


APPLICATION OF ALLEGHENY AIRLINES, INC. ; Docket 20334 et al. 


Room 911 
Universal Building 
Washington, D. C. 


Thursday, 21 August 1969 
The above-entitled matter came on for further hearing 
BEFORE: 
MILTON H. SHAPIRO, Hearing Examiner. 
APPEARANCES: 


WILLIAM L. HOWARD, ESQ., Washington National Airport, 
Washington, D. C. , on behalf of Allegheny Airlines. 


RAYMOND J. RASENBERGER and FRANCIS H. CRAIGHILL, II, 
888 17th Street, N. W., Washington, D. C., on behalf 
of Mohawk Airlines, Inc. 


ALFRED V. J. PRATHER, K. P. EWING and JOHN P. MEADE, 
1707 L Street, N. W., Washington, D. C., on behalf 
of American Airlines. 


GEORGE W. KENYON, JR. and RAYMOND R. FLETCHER, JR., 
605 Third Avenue, New York, New York, on behalf of 
Trans World Airlines, Inc. 


MARSHALL S. SINICK, BOR-CAB, 1825 Connecticut Avenue, 
N.W., on behalf of The Civil Aeronautics Board. 
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* * * 

Q. Mr. Stohr; I understand that your purpose in submit- 
ting these rebuttal exhibits was to make traffic forecasts for Mo- 
hawk and Allegheny which were on a comparable basis, is that what 
you testified? | 

A. Yes. | 

Q. Now, in adopting Allegheny's traffic forecast, you 
adopted forecasts of traffic in markets such as the st. Louis- Boston, 
St. Louis-New York City. Am I not correct? | 

A. = That is correct. 


Q. Were you aware that Mohawk had also showed single 


plane services from St. Louis to Boston, and New York? 

A. To New York. I was not aware of Boston. 

Q. Well, the record will show I think that the flights that 
we forecast, the other flight does go on to Boston. | 

My question is, wouldn't it be fair, in order to achieve 

this comparability, to also forecast traffic for Mohawk in those 
markets? : 

A. I think as far as the Boston-New York, they were more 
multiple stop flights, as I recall, and their ability to capture traffic 
as opposed to flights in existence today is not as great. 


MR. RASENBERGER: Could we have the answer read back? 


- 26 - 


EXAMINER SHAPIRO: Please read the record. 
(Record read.) 
BY MR. RASENBERGER: 

Q. | The record will show how many stops each carrier 
proposes between Boston and St. Louis and New York and St. Louis; 
my question is, shouldn't some recognition be given to that service 
to achieve comparability? 


| MR. HOWARD: I object to his line of questioning. 


Mr. Rasenberger is trying to redo the forecast. It is a little late 
for that. If they believe they could capture the New York, Boston 
flights, this is inappropriate. 

MR. RASENBERGER: I am cross examining the Bureau 
on his forecasts. 

EXAMINER SHAPIRO: Objection denied. 

_ THE WITNESS: To the extent that these exhibits do 

not show this traffic and to the extent that it does flow across these 
routings, it is an understatement. 


* * 


Exhibit No. AL-100 


Allegheny Airlines, Inc. 
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Allegheny Airlines, Inc. Exhibit No. AL-104 
Page 1 of 1 


ST. LOUIS NONSTOP PROPOSALS 
SUMMARY OF PASSENGER MILES AND PASSENGER REVENUE 
FY 1970 


FY 1970 Rev. Psgr. O.W. Psgr- 
Market Psgrs.1/ Miles Miles (000) Fare2/ Revenue 


PIT-STL 29,460 555 16,350 $ 37.00  $ 1,090,020 
-CMH 10,010 145 1,451 16.00 160,160 
-DAY 7,220 215 1,552 19.00 137,180 


STL-CMH 9,300 410 3,813 28.00 260,400 
-DAY 8,170 340 2,778 24.00 196,080 
-PHL 16,580 822 13,629 51-00 845,580 
-NYC 700 889 622 58.00 40,600 
—ORF 3,240 1,036 3,357 58 .008/ 187 , 920 
-BOS 2,240 1,101 2,466 66.00 147,840 


CMH-BOS 4,740 691 3,275 45.00 213,300 © 
-PHL 9,870 412 4,066 28.00 276,360 


NYC-DAY 12,100 549 6,643 36.00 435 ,600 


Total 113,630 60,002 $ 3,991,040 
Dilution @ 14%3/ $ 3,432,294 
ay 432, 


Self-Diversio area 
2 pices 


Fall Are : 5/ ee 
(1,281) (218) 8.05¢% (17,549) 
Total 112,349 . 59,784 $ 3,414,745 


From Exhibit No. AL-106 


Existing jet coach or Allegheny existing fare except as 
noted. 


Allegheny's latest system experience. 
From Exhibit No. AL~107 


Allegheny's and Lake Central's combined system experience 
for the year ended 3/31/68. 
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Allegheny Airlines, Inc. Exhibit No. AL-109 
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ST. LOUIS NONSTOP PROPOSALS 
COMPETITIVE MARKET STIMULATION AND 
PARTICIPATION COMPUTATIONS 


Index Points/ 
Daily ‘ojecte isting 


Carrier Equip. Freq. Stops FY 1970/71 Fy 1970 
TW Jet 
Jet 
Jet 
Jet 


1967 Tota12/ 


1968 Tota13/ 


FY 1970 Estimated 
Added mx" 
= AL 


FY 1970 Estimated 
Existing 


Allegheny Added 


FY 1970/1971 Total 


Index point increase 1967-FY 1970 
Estimated traffic growth 1967-FY 19704/ 
Adjusted index point increase 
Estimated stimulation @ $ 

Allegheny index share 

Computed traffic share®/ 


Allegheny Airlines, Inc. Exhibit No. AL-109 
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ST. LOUIS NONSTOP PROPOSALS 
' COMPETITIVE MARKET STIMULATION AND 
PARTICIPATION COMPUTATIONS 


' Daily Index W2 
Market | Carrier Equip. Freq- Stops Points 


BOS-STL AA Jet 
BAC 


PRONE 
+ 


1967 Total2/ 


TW 
EA 
1968 Tota13/ 
Fy 1970 Estimated : 
Added exe 
FY 1970 Estimated 
Existing 
Allegheny Added Jet 2 
FY 1970/1971 Total 
Index point increase 1967-FY 1970 
Estimated traffic growth 1967-FY 19704/ 
Adjusted index point increase 
Estimated stimulation @ 4 
Allegheny index share 
Computed traffic share FY 1970/19715/ 


NENMWHRPENH BRAKPWNEN 
NHK OP RPWNWUNRE HR 


17 Standard BOR values with some modification: 


Equipment Value Stops Value 
Sl —~——- i 


6 1 
5 2 
3 3 
2 a+ 


Official Airline Guide, Q.R-E., July, 1967 

Official Airline Guide, Q.R-E., May, 1968 

From Exhibit No AL-108 

Standard BOR equation Y=1.157 X-2.67,where X equals index 
Exhibit No. AL-109, Docket 20085 

Exhibit No- AL-109, Docket 20012 
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BREAKDOWN OF ALLEGHENY ‘S 

ST. LOUIS NONSTOP PROPOSALS 
SUMMARY OF OPERATING AND TR4SFFIC DATA 
FY 1970 AND FY 1971 

— (Rebuttal to BOR-2) "| 


FY 1970 
PIT-STL 


TotaiL/ Nonstop 


Added2/ 


Miles 1,593,960 796,980 398,490 398,490 
Flight Hours 4,178.42 1,946.97 1,115.72 1,115.72 
Departures 4,308 1,486 1,436 1,436 
Aircraft Required 

(@ 2,920 flit. hrs.) 1.431 - 667 382 382 


Passengers>/ 141,034 51,669 53,370 35,995 
Passenger Miles (000)3/ 81,211 37,808 27,481 15,922 
Available Seat | 

Miles (000)4 159,396 77,698 

Tons Enplaned ’ 

Psgr._ (@ 190 lbs.) 13,398 4,909 

Other. 1,822 668 


Total T5250 2. «CO5 577 


Ton Miles 

Psgr..(@ 190 lbs.) 7,715,045 3,591,760 2,610,695 1,512,590 

Other. 1,049,246 488,479 355,055 205,712 
Total 8,764,291 4,080,239 2,965,750 1,718,302 


Weighted Departures®/ 54,927 18,309 18,309 18,309 


Weighted Stations?/ 4,174,452 1,391,484 1,391,484 1,391,484 


Allegheny Airlines, Inc. Exhibit AL-R-4° 
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BREAKDOWN OF ALLEGHENY'S 
ST. LOUIS NONSTOP PROPOSALS 
SUMMARY OF OPERATING AND TRAFFIC DATA 
FY 1970 AND FY 1971 
(Rebuttal To BOR-4) 


FY 1971 


Total’. Nonstop CMH-STL DAY-STL 


Addea2/ 


Miles | 1,593,960 796 ,980 398 ,490 398 , 490 
Flight! Hours 4,178.42 1,946.97 1,115.72 1,115.72 
Departures 4,308 1,436 1,436 1,436 


Aircraft Required 
(@ 2,920 Flt. Hrs.) 1.431 -667 -382 -382 


Passengers?/ 168 ,830 62,906 63,899 42,025 
Psgr. Miles(000)3/ 97,409 45,748 33,046 18,611 
Avail.|Seat Miles(000)4/ 159,396 79,698 39,849 39,849 


Tons Enplaned : 
Psgr.(@ 190 Lbs.) 16 ,03p 5,976 6,070 3,992 
Other5/ 2,181 813 826 543 


Total 18, 220 6,789 6,896 4,535 


Ton Miles 
Psgr.(@ 190 Lbs.) :9,253,855 4,346,060 3,139,370 1,768,045 
Other9/ 1,258 , 524 591,064 426 ,954 240 , 454 


Total 10,512,379 4,937,124 3,566,324 2,008,499 
Weighted Departures®/ 54,927 18,309 18,309 18,309 
Weighted Stations?/ 4,174,452 1,391,484 1,391,484 1,391,484 


1/ Some numbers may not add due to rounding. 

2/ Exhibit AL-R-1 @ a 98.4% performance factor. Allegheny's 
experience with the DC-9-31 for the year ended 12/31/68. 

3/ Exhibit AL-R-5 

4/ DC-9-31 @ 100 seats : 

3/ @ 13.6% of passenger amount. Allegheny's experience with 
the DC-9-31 for the year ended 12/31/68. 

6/ DC-9-31 @ 12.75 tons 

%/ 76 average stations 
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NEARLY $1,000,000 OF ALLEGHENY'S PASSENGER REVENUE 
IS SUBJECT TO DIVERSION IN THIS PROCEEDING 
(Rebuttal to AA-5 and MO-3) 


Allegheny 5 | Allegheny 
Current issenger Revenue 
ixattic Subject To 
Market Leve1l/ Fare2/ | Diversion 


STL-PIT 10,430 $42 | 432,064 
-DAY 16, 600 27 | 448,200 


~CMH 6,178 32 __ 197,696 
Total 33,208 $1,083,956 


After 14% Dilution3/ $ 


932,202 


—_—_——_——_.., 


Allegheny company records for the first six months of 
1969 times two. | 


Allegheny's existing fares. 


Allegheny'’s latest system experience. 
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ST. LOWIS=PEPTSBURGH NONSTOP PROPOSAL WITH Two 
: DATLY NONSTOR ROUNE en 
(Rebuttal to Exhibits LOR-2 WOR-4) 


Index Points 
Equip. Datly Stops Existing Projected 
Market. Carrier (Value) Freg. (Value) FY_1970 FY _ 1970/71 


PIT-STI. 
1967 Total As_on AL-109, page 3 S4h 


1968 Total As on AL-109, page 3 609 


FY 1970 Estimated 
As on AL~109, page 3 
Jet (7) 4 0 (9) 
" (7) 4 1 (5) 
" (7) 6 2 (4) 
FY 1970/1971 Total 


Index point increase 1967-FY 1970 
Estimated traffic growth 1967-FY 19701/ 
Adjusted index point increase 
Estimated stimulation @ & 

Al. index share / 


2 
Computed traffic share— 


PUL-STL 
1967 Total TW As on AL-109, page 4 


1968 Total EA/TW “As on AL-109, page 4 


FY 1970 Estimated 
EA/Tw As on AL-109, page 4 
AL Jet (7) 4 1 (5) 
| " (7) 2 2 (4) 
' " (7) ‘3 3 (3) 
FY 1970/1971 Total 


Index point increase 1967-FY 1970 1/ 
Estimated Traffic growth 1967-FY 1970— 
Adjusted index point {increase 
Estimated stimulation @ } 

Al, index share 2/ 

Computed traffic share~ 


Allegheny Airlines, Inc. Exhibit No. AL-R-102 
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ST. LOUIS-PITTSBURGH NONSTOP PROPOSAL WITH TWO 
DAILY NONSTOP ROUND TRIPs! 
(Rebuttal to Exhibits BOR=2 and | BOR-4) 


Index Points 
Equip. Daily Stops Existing Projected 
Market Carrier (Value) Freq. (alse) FY_1970| FY 1970/71 
BOS-STL : 
1967 Total AA/EA/TW As on AL-109, page 8 $04 


1968 Total AA/EA/TW As on AL-109, page 8 


FY 1970 Estimated Existing 
AA/EA/TW As 6n AL-109, page 8 


AL Added = Jet (7) 2 2 ¢ 
" (7) 2 3 ¢ 
FY 1970/1971 Total 


Index point increase 1967-FY 1970 1/ 
Estimated traffic growth 1967-FY 19704 
Adjusted index point increase 
Estimated stimulation @ § 


AL index share 2/ 
Computed traffic share 


1/ Same as fn 4/. AL-109 
2/ Same as fn 5/, AL-109 


Allegheny Airlines, Inc. Exhibit No. AL-S-1 
Docket 20334 Page 1 of 3 
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SCHEDULE ASSUMPTIONS AND FORECAST RESULTS 
eee OE REOULIS 


If Allegheny were to be awarded only Pittsburgh-St. Louis 


-nonstop rights two nonstop round trips would be provided 


as shown in AL-R-1. The financial results would be as 
follows: 


FY 1970 FY 1971 
Operating Profit $ 630,506 $ (944, 240 


Return & Tax $ 409,799 $ 409,799 
Excess $ 220,707 $ 534,441 


Source: Exhibit AL-R-2 


If Allegheny were to be awarded only Dayton-St. Louis 
nonstop rights one nonstop round trip would be provided 
as shown in AL-R-1. The financial results would be as 
follows: 


FY 1970 FY 1971 
Operating Profit $ 139,105 > 


Return & Tax $ 234,837 $ 234,837 
Excess ($ 95,732) $ 21,746 


Source: Exhibit AL-R-2 


If Allegheny were to be awarded only Pittsburgh-Columbus 
nonstop rights one nonstop round trip would be provided 
as shown in AL-R-1. The financial results would be as 
follows: 


FY 1970 FY 1971 
Operating Profit 3 605, 731 , 


Return & Tax $ 234,837 $ 234,837 
Excess $ 370,894 $ 604,080 


Source: Exhibit AL-R-2 


Allegheny Airlines, Inc. Exhibit No. AL-S-1 
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SCHEDULE ASSUMPTIONS AND FORECAST RESULTS 


If Allegheny were to be awarded only Pittsburgh-St. Louis 
and Columbus-St. Louis two nonstop round trips would be 
provided in the Pittsburgh market and one round trip would 
be provided in the Columbus market as shown in AL-R-1. 

The financial results would be as follows: | 


FY 1970 
$ 1,236, 237 


644,636 


Operating Profit 
Return & Tax $ 


Excess $ 591,601 


Exhibit AL-R-2 
67. 


Source: 


FY 1971 
“883, 157 


$ 644,636 
$ 1,238,521 


If Allegheny were to be awarded only Pittsburgh-St. Louis 
and Pittsburgh=Dayton nonstop rights two nonstop round 


trips would be provided in the Pittsburgh market and one 


round trip in the Dayton market as shown in AL-R-1. 


financial results would be as follows: 
Fy 1970 


$ 769,611 
644,636 


Operating Profit 
Return & Tax $ 


Excess $ 124,975 


Source: Exhibit AL-R-2 


The 


| FY 197i 


$1,200,823 


$ 644,636 


$ 556,187 


If Allegheny were to be awarded only Dayton-St. Louis and 
Columbus-St. Louis nonstop rights one round trip would be 


provided in each market as shown in AL-R-1l. 


results would be as follows: 
: FY 1970 
Operating Profit $ 744,836 


Return & Tax $ 469, 674 


Excess $ 375,162 


Source: Exhibit AL-R-2 


The financial 


| 
Fy 1971 


$ 1,095,500 
$ 469,674 
$ 625,826 


Allegheny Airlines, Inc. Exhibit No. AL-S-1 
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SCHEDULE ASSUMPTIONS AND FORECAST RESULTS 


If Allegheny were to be awarded all three St. Louis markets 
one nonstop round trip would be provided in each market as 
shown in AL-100. The financial results vould be as 
follows: 


FY 1970 FY 1971 
Operating Profit $ 1,039,825 $ 1,546,711 


Return & Tax $ 674,574 $ 674,574 
Excess $ 365,251 $ 872,137 


Source: AL-101(Rev.) 


Allegheny Airlines, Inc. Exhibit No. AL-T-R-2 
Docket 20334 Page 1 of 12, 


REBUTTAL TESTIMONY OF ALBERT W. GO TCH 


Allegheny Airlines, Inc. Exhibit No. AL-T-R-2 
Docket 20334 Pages 10 and 11 of 12 


* * * 
Mohawk has stated that it would not object to Allegheny 
Seceiving St. Louis-Dayton/Columbus authority, and that the re- 
Sulting four additional one-stop Pittsburgh-St. Louis flights "would 


i seriously affect Mohawk's forecast" (Exhibit MO-A, p. 12). 


On the contrary, Allegheny's four one-stop frequencies would re- 

duce Mohawk's adjusted passenger revenues in the Pittsburgh- 

et Louis market by $65,000 in FY 1970 and by nearly $85, 000 

in FY 1971 (Appendix C, Basis B versus Basis A). 

: In computing diversion from other carriers, Mohawk used 

49°" ratios of RPM distribution (MO-23). Consequently, it shows 

that it would divert only $650.2/ trom Lake Central. Lake Central 

however, was not operating any flights between St. Louis and Pitts- 

forgh in 1967, whereas soon after the merger, Allegheny inaugurated 

two two-stop round trips per day (subsequently increased to three 

SATE! round trips). I have estimated that Allegheny will carry 
4, 270 passengers between Pittsburgh and St. Louis in FY 1970 


XAL-106). If Mohawk were to receive a Pittsburgh-St. Louis award 


/ it appears that Mohawk has understated all of its diversion esti- 
mates ten-fold, perhaps as a result of a misplaced decimal 
point. 


= 


Allegheny Airlines, Inc. Exhibit No. AL-T-R-2 
Docket 20334 Page 11 of 12 


rather than Allegheny, with two nonstop round trips, |Allegheny's 
share would be reduced to 9.1% of a somewhat larger market or 


10, 675 passengers, a loss of 3,595 passengers as shown below . 


At a $37 fare, the diversion from Allegheny would amount to $133, 000 


in passenger revenues alone. | 
FY 1970 Market Without MO With MO 
FY 1970 Market 113,270 117,315 * 


Est. FY 1970 QSI 


1,099 
AL Percent of Total 13.2% 10.2% 
AL Calculated Share 12.6 | 9.1 
AL Market Share 14, 270 | 10, 675 


* Includes additional stimulation resulting from Mohawk's 
proposal. 


; 
: 


Exhibit MO-A 
Page 12 


ALLIEGHENY'S PITTSBURGH-ST. LOUIS PILING 


Mohawk does not oppose Allegheny obtaining !nonstop 
authority in the Columbus-St. Louis and Dayton-$ - Touis mar- 
kets. In that case Allegheny could operate a Listop service 
between Pittsburgh and St. Iouis. Mohawk's forecast does 
not assume the operation by Allegheny of such one stops, 
but such a situation would not seriously affect ‘Mohawk's fore- 
cast. Its participation is computed conservatively in this 
market inasmuch as it gives the prescribed service quality 
points to the many existing mltistops while Mohawk itself 
proposed only nonstop service. If Mohawk had used the 
Allegheny weighting system it would have been entitled to 
appreciably more traffic than it actually took, offering only 
nonstops. Thus, there is a cushion in this martes which 


permits Allegheny to propose one-stop service in the St. Iouis- 
Pittsburgh market via either Columbus or Dayton. 

Besides tapping the local markets i.e., Columbus and 
Dayton to Pittsburgh and St. Louis the only useful purposes of 
Allegheny's nonstop Pittsburgh-St. Louis flight vould be to 
provide one-stop service between Philadelphia and St. Iouis 
and two-stop service between Norfolk and St. Touts. The present 
Philadelphia-St. Teuis service well shows that the market has 
no need for additional one-stop flights. 

The Philadelphia-St. Louis market already has both 
Eastern and TWA providing nonstop service in this market and 
additionally there are approximately a half dozen one-stop 
flights, depending on the seasonality. Allegheny" s contridu- 
tion in this market with one-stop service is minimal. The 
St. Touis-Philadelphia market is Allegheny's second largest 


forecast market, its revenue accounting for 21 percent of the 


total forecast passenger revenue (vs. 27 percent) accounted for 


WESTBOUND - READ DOWN 


BAC 1-11 | BAC 1-1l 
Daily | Daily 


0000 


Pittsburgh 


Exhibit M0-2 
Page 1 of 1 


EASTBOUND - READ UP 


BAC 1~11 BAC 1-11 
Daily Daily 


; 
: 
: 
3 
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8. Finally, it should be emphasized that the claims 
by Allegheny that awards to other carriers will divert from it speaks 


in terms of gross revenues only. For example, assuming for the 


‘sake of argument that the claimed loss of $133, 000 in revenues 


(AL-T-R-2, p. 11) is correct, it would be appropriate to deduct 
from that at least the $41, 000 in related expense indicated by Sub- 


part K. 


CAB Docket 20334 Exhibit MO-R-3 
Page 1 of 9 


MOHAWK AIRLINES, INC. 
REPLY TO ALLEGHENY’S REVISED ORIGINAL AND 
SECOND EDITION DIRECT EXHIBITS 


CAB Docket 20334 Exhibit MO-R-3 


MOHAWK AIRLINES, INC. 


It merits comment, however, that the Boston-St. Louis 
market is worth $252, 252 to Allegheny as a 3-stop service and 
$355, 888 as a 2-stop service (AL-R-5). This 3-stop revenue 
($252, 252) is, of course, readily achievable by Mohawk as well. It 
need only couple the Albany-Syracuse- Pittsburgh-St. Louis service, 
as shown in Exhibit MO-2, with an existing Boston-Albany non-stop 
service, which it presently operates three times daily in each di- 
rection. Had Mohawk decided to issue a new edition of its exhibits 
at this juncture, it would obviously have taken that step or else 
substituted Boston for Newark on the Newark-Syracuse-Elmira- 


Pittsburgh-St. Louis runs. Inasmuch as no traffic was assumed by 


Mohawk for Newark-St. Louis three-stop service, it could have 
profited by revising the Newark flights to originate in Boston, 
utilizing Mohawk's Boston-Syracuse nonstop service authority. Or 
it could have taken both steps (that is, the substitution of Boston for 
Newark and added the Boston-Albany existing service to the flight 
shown to turn around at Albany). Depending upon whether one or 
both revisions were adopted, Mohawk could readily have generated 
either a quarter or a half million dollars of revenue, a la Allegheny. 


* x * 
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BUREAU GF OPERATING RIGHTS 
ESTIMATED COST OF R3UTE 3PERATIONS 
| 
CARRIER: ALLEGHENY 
CASF: STe LOVIS-PITTSBURGH SUBPART 
ASSUMPTIONS: ROSTON-ST. LOUIS ROINDTRIP 
DATE: FY 1970 


TSTOL FLYING OPFRATIONS + MAINTENANCE © 389497. 
TITAL SIRCRAFT DEPRECIATION 94547. 
TOTAL AIRCRAFT GPERATING EXPENSE | @8 4344. 


TITAL SERVICING EXPENSE $ 760071. 


RETIN ON INVESTMENT 
AND TAX ALLOWANCE 


T?TOL FSTIMATED CAST x 
WE RIOTS IPFRATIINS : | 1477632. 


T2AFFIC PATA: 
PASSEN: ES | 53024. 
PEVENTE PASSENGER ¥ILES 26599000. 
PASSENG=R TON MILES 2536405. 
P2IPEOTY AND MAIL TON MILES | 344952. 


| 
TYTSL TIN MILES 2331356. 


CVVTSCIAL PEVENUES 
PASS=VGER (1626642. 


PONCSOTY AND MATL 1 YPNATP. 
TITOL COMMERCIAL REVENUE 1747014. 


TITSL APERATING EXPENSE 1266415. 


APERATING GAIN 


SURSIDY NEFD REDUCTION 


DOCKET 20334 
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BUREAU @F @PERATING RIGHTS 
ESTIMATED COST OF RSUTE OPERATI2NS 
CARRIER: ALLEGHENY 
CASE: ST. LGUIS-PITTSBURGH SUBPART M 


ASSUMPTIONS: N@RFOLK-ST- LOUIS ROUNDTRIP 
DATE: FY 1970 


TOTAL FLYING G@PERATIONS + MAINTENANCE : 317388 - 


TOTAL AIRCRAFT DEPRECIATION 


TOTSL AIRCRAFT OPERATING EXPENSE 


TOTAL SERVICING EXPENSE 


¢ 


RETURN ON INVESTMENT 
AND TAX ALLOWANCE 


TSTAL ESTIMATED COST 
OF ROUTE SPERATIONS 


TRAFFIC DATAS 

PASSENGERS 

RFVFNUF PASSENGER MILES 
PASSENGER TON MILES 
PROPERTY AND MAIL TON MILES 
TOTAL TIN MILES 


COMMERCIAL REVENUE: 
PASSENGER 

PROPERTY AND MAIL 

TOT&L CAMMERCIAL REVENUE 


TOTAL SPERATING EXPENSE 


OPERATING GAIN 


SUBSIDY NEED REDUCTION 


83305- 
40069 4. 


460237. 


20 48 3% « 


1065769. 


26402. 
18679000. 
1774505. 
241333. 
2015838 


1038152. 
76823. 
1114975. 


860930. 


254045. 


49206. 
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BUREAU @F QPERATING RIGHTS 


ESTIMATED COST OF ROUTE SPERATIINS 


CARRIFR: ALLEGHENY 

CASE: ST- L@UWIS-PITTSBURGH SUBPART M 
ASS'MPTIAGNS: NEW YORK-ST. LOUIS ROUNDIRIP 
DATFs FY 1970 


TOTAL 
T9T4L 
TOTAL 


FLYING OPERATIONS + MAINTENANCE 
4IRCRAFT DEPRECIATION 
AIRCRAFT OPERATING EXPENSE 


TOTAL SERVICING EXPENSE 


RETURN SN INVESTMENT 
AND TAX ALL@WANCE 


TOTAL ESTIMATED COST 
3F ROUTE OPERATIONS 


TRAFFIC DATA: 

PASSENGERS 

REVENUE PASSENGER MILES 
PASSENGER TAN MILES 
PROPERTY AND MAIL TON MILES 
TOTAL TON MILES 


COMMFRCIAL REVENUE: 
PASSENGER 

PROPERTY AND MAIL 

T2TAL COMMERCIAL REVENUE 


TAT4SL SPERATING EXPENSE 


GPERATING GAIN 


TOTAL SUBSIDY NEED 


389 497. 
94847. 
48.4344. 


517654. 


233218 - 


1235215. 


366386 
162790C0.- 
1$4650S. 
21032S- 
1756830. 


1027514. 
76036- 
1103550. 


100199 7. 


101553. 


131665. 
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BUREAU 4F 3PERATING RIGHTS 


CARRIFR: ALLEGHFENY 


CASE: ST. LOWVIS-PITTSBURGH SUBPART M 
ASS'IMPTIANS: RASTON-STe LOUIS RBUNDTRIP 


DATE: FY 1971 


TSITAL FLYING SPERATISNS + MAINTENANCE 


TATSL AIRCRAFT DEPRECIATION 


TOT4L AIRCRAFT SPERATING EXPENSE 


T3TAL SERVICING EXPENSE 


RETURN AN INVESTMENT 
AND TAX ALLAYANCE 


TOTAL FSTIMATED COST 
OF ROUTE SPERATIONS 


TRAFFIC DATA: 
PASSENGERS 
REVFNUF PASSENGER MILES 
PASSENGER TON MILES 

+ PROPERTY AND MAIL TON MILES 
TOTAL TON MILES 


COMMERCIOL REVENUES 
PASSENGER 
PROPERTY AND MAIL 

“ T2TO&L COMMERCIAL REVENUE 


TATAL SPFERATING EXPENSE 


APERATING GAIN 


SUSSIDY NEED REDUCTI3N 


| ESTIMATED C@ST 3F ROUTE SPERATIZNS 


389 49 7. 
948 47.~ 
48 4344. 


896666. 


2332186 


1614228. 


63529 
32138000. 
3053110% 
' 415223. 
3468333. 


1954316. 
144619. 
2098935.- 


1381010. 


717925. 


484707. 


ar. 7 


RUREA! OF SPERATING 


ESTIMATED C3ST SF ROUTF 


CARRIFR: ALLFGHENY 


C4SF 3 


ST. LOWIS-PITTSRURGH SUBPART 


ASS'MPTIANS: NOPFOLK-ST. LAUIS ROUNDTRIP 


DATs 


TITAL 
TOTAL 
TITAL 


TATAL 


RETIN 


FY 1971 


FLYING OPFRATIGNS + MAINTENANCE 
ATRCR4FT DEPRECIATION 
ATRCRAFT SPERATING EXPENSE 


SERVICING EXPENSE 


JN INVESTMENT 


OND T4X ALLIANCE 


TA TAL 


FSTIMATED COST 


AF RQNTE JORRATIONS 


TPOFFIC DATA: 
PASSENGERS 

REVENUE PASSENGER MILES 
PASSFNGE? TIN MILES 
PRAPERTY OND MAIL TON MILES 


TOT4L 


TAN MILES 


COMMFEOCTAL REVENLIF: 
PASSENGER 


PROPESTY AND MAIL 


TOTAL 


TOTAL 


COMMERCIAL REVENUE 


OPERATING EXPENSE 


OPERATING GAIN 


SURSTDY NEED REDUCTION 


PAGE 


RIGHTS 


BPFRATI INS 


317338. 
83305S- 
400694. 


SSCG94. 
204333 
1155628. 


32192. 
122638000. 
| 2150610. 

292433. 
| 2443093. 


| 1259809. 
| 93227. 
| 1353056- 


950789 - 


402267- 


197426. 
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BUREAU OF OPERATING RIGHTS 
ESTIMATED COST OF ROUTE OPERATIONS 


CARRIER: ALLEGHENY 

CASE: ST- LOUIS-PITTSBURGH SUBPART M 
ASSIMPTISNS: NEW YSRK-ST.- LOUIS RGUNDTRIP 
DATE: FY 1971 


TOTAL FLYING GPERATI@NS + MAINTENANCE 389 497. 
TOTAL AIRCRAFT DEPRECIATIGN 94847. 
TSTAL AIRCRAFT S3PERATING EXPENSE 48 43.44. 


TOTAL SERVICING EXPENSE $ 591690. 


RETURN ON INVESTMENT 
AND TAX ALLOWANCE 


TOTAL ESTIMATED COST 
QF ROUTE SPERATIGNS 


TRAFFIC DATA: 

PASSENGERS 

REVENUE PASSENGER MILES 
PASSENGER TON MILES 
PROPERTY AND MAIL TON MILES 
TOTAL TSN MILES 


COMMERCIAL REVENUE? 
PASSENGER 

PRGPERTY AND MAIL 

TOTAL COMMERCIAL REVENUE 


TOTAL BPERATING EXPENSE 


OPERATING GAIN 


TOTAL SUBSIDY NEED 


233218 - 
1309252. 


42529. 
19058000. 
1810510. 
246229. 
2056739 - 


1202260. 
$8967. 
1291227. 


1076034. 


215194. 


18024. 
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NOTES TO BOR-R-1 

These exhibits use Allegheny's passenger forecasts from AL-104(Rev. ) 
and AL-105(Rev.). Our use of Allegheny's passenger forecast does not 
represent an endorsement of Allegheny'’s forecasting betnods. However, we 
believe that Allegheny's forecast traffic is reasonably attainable. 


BOR-R-1 is a separate costing of each flight as proposed by Allegheny 


on AIR-i00. These flights are costed for Fiscal Years 1970 and 1971 using 


| 
the Local Service Air Carriers' Unit Costs for the Year Ended March 31, 1969. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


. LOUIS-DAYTON/COLUMBUS/ PITTSBURGH Brn OE te 
Subpart M Proceeding : 2 —— — 


BRIEF OF 
ALLEGHENY AIRLINES, INC. 
TO 
EXAMINER MILTON H. SHAPIRO 


INTRODUCTION 


Shortly after the Allegheny/Lake Central merger, 
Allegheny extended several of its jet operations west from 
Pittsburgh to many former Lake Central points, including 
Columbus, Dayton and St. Louis. These new through services 
are providing needed nonstop competition in the Pittsburgh- 


Dayton/Columbus markets, as well as additional services in 


yhe St. Louis-Pittsburgh/Columbus/Dayton markets, all of 


which are TWA monopoly markets. 


4 
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Using its best authority in the three St. Louis 
markets of Pittsburgh, Columbus and Dayton, which is two- 
stop in the case of Pittsburgh and one-stop as to the other 
two markets, Allegheny has been providing fairly effective 
competition for TWA for over a year. Despite this restricted 
authority, Allegheny carries 1,400 passengers a month in 
the Dayton-St. Louis market, 1,100 passengers a month 
in the Pittsburgh-St. Louis market and 600 passengers a 
month in the Columbus-St. Louis market. Not only do these 
results speak well for Allegheny's service but they reflect 
the inadequacy of TWA’s service. These markets are integral 
parts of Allegheny'’s present system, and aré important to 


Allegheny's continued growth in the years ahead. 


The nonstop service pattern by TWA in each of 
the St. Louis markets is minimal and its nonstop load factors 
are high. Despite strong growth in the markets, TWA has not 
responded by adding sufficient nonstop schedules. There is 
no basis to further protect TWA's monopoly position in the 
markets, and Allegheny's restrictions should now be removed. 
Removal of Allegheny's restrictions will permit 
a better balance of nonstop and one-stop services by both 


carriers in each market and will greatly enhance Allegheny's 


ability to compete with TWA in the Pittsburg -St. Louis 


corridor. 


: Restriction removal will also permit more expedited 
} 
t 


hrough schedules between St. Louis and Allegheny's major . 
points east of Pittsburgh, as well as improving Pittsburgh's 
status as an on-line connecting point for many Allegheny 
cities. In addition, it will assist in the development of 
Ohio-St. Louis by eliminating a required stop at Indianapolis, 
which will also ease the need to over-schedule Indianapolis- 
St. Louis in order to provide St. Louis service for cities 
such as Buffalo, Akron and Toledo, 

Finally, restriction removal will permit greater 
development of the St. Louis gateway for services to the 
A, 

Removal of Allegheny's St. Louis restrictions 
will permit new or improved services which will benefit 
116,000 passengers in the first year and 139,000 passengers 
in the second year. Initially nonstop service would be 
operated in each market, with a total of three Pittsburgh- 
St. Louis round trips. In addition, Philadelphia, Norfolk 
and Boston will benefit with additional single-plane services 
to points west of Pittsburgh. Thus, Allegheny, which 
serves all of the foregoing markets, wili be in a position 
tto provide better service and to convenience more passengers 


‘than it can do under existing authority. 


q 
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Allegheny's St. Louis nonstop services will be 
highly profitable, producing operating profits of nearly 
$2.6 million in the first two years. The Bureau, which has 
submitted an admittedly more conservative forecast than 


Allegheny, projects operating profits of $2.2) million for 


Allegheny. Allegheny's forecast was calculated using 


Subpart K exclusively and the Bureau's QSI methodology. 
| 


Although other carrier parties level some criticism at 
| 


Allegheny’s forecast, the criticisms are without substance. 


Allegheny's forecast is sound and should be accepted as 


reasonable. 
| 


Mohawk and American, neither of which serves 
any of the markets in issue, contend that they rather than 
Allegheny should gain entry as the nonstop competitor. 
Their applications should be denied for the following reasons: 


1. Neither carrier has any historic 
interest in the markets for which 
nonstop authority is sought. : 


Each carrier provides no service 
in the markets and each carries 
zero traffic. | 


An award to either Mohawk or 
American would create seriouws d 
version probiems for Allegheny. 


Neither carrier can serve the markets 
as profitably as Allegheny. Indeed, 
. Mohawk would suffer heavy losses. 


Allegheny proposes a superior service 
than either Mohawk or American. 


An award of nonstop rights to Mohawk 
to compete with Allegheny'’s restricted 
service is unsound policy. 


An award to American or Mohawk will 
not reduce subsidy. 
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61,657,000; added seat miles in FY 1970 produces an effective 


load factor of 51.6 percent, and not 37.1 percent as claimed 
by TWA. 

The three St. Louis nonstop services cannot be 
viewed in isolation. Rather they form an integral part 
of the TWA/Allegheny competitive service pattern in the 
St. Louis-Pittsburgh corridor and include beyond traffic 
to and from St. Louis and the two Ohio Valley points. 
Removal of| the present restrictions in each market will 
permit viable nonstop operations because of increased 
flexibility which results in other markets as well. 
Vv. AN AWARD OF ST. LOUIS NONSTOP RIGHTS TO A 

CARRIER OTHER THAN ALLEGHENY WILL 
JB; I 

Based on Allegheny's current traffic levels in 
the St. Louis markets it is clear that an award of nonstop 
rights to either Mohawk or American will seriously impair 

*Allegheny's financial results in the markets. 

If Mohawk were to receive a Pittsburgh-St. Louis 

nonstop award rather than Allegheny, Allegheny's share of 


1/ Based on Allegheny's forecast of 70,090 St. Louis 
- ~ passengers (FY 1970) and 215,496 seats operated in 
and out of St. Louis (AL-105 (Rev.)), Allegheny 
will enplane 32.5 passengers per departure at 
St. Louis. This conforms with TWA's recent experience 
(CY 1967) of 33 passengers per departure at St. Louis. 
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the market in FY 1970 would be reduced from;12.6 percent 

to 9.1 percent, representing a reduction of 3,600 pas- 

sengers, and revenue losses of at least $137 ,000 a 
This figure, however, does not depict the whole 

story. At present Allegheny is carrying approximately 

1,100 passengers per month in the Pittsburgh-St. Louis 

market, or a level equal to 13,000 annual passengers (which 

is fairly close to the FY 1970 estimate of 14,000 shown in 

AL-106 (Rev.) without new authority in the market) . Based 

on Allegheny's current fare (after dilution) this represents 

a potential diversion of $470,000, obviously a serious 

diversion which cannot be justified on any public interest 

grounds. 
Even if Allegheny were to be awarded one-stop 


rights via Columbus and Dayton, it is doubtful that additional 


one-stop service by Allegheny will do much to stimulate the 
market on top of added nonstop competition by Mohawk. Yet, 


Mohawk’s own forecast of 24,362 Pittsburgh-St. Louis passengers 


| 
(MO-9) includes only 14,671 stimulated passengers. This means 
| 


that the balance of nearly 10,000 Mohawk passengers are 
diverted from the incumbent carriers, TWA and Allegheny. The 
_bulk of this will come from Allegheny, the only restricted 
carrier. Assuming a loss of 7,500 passengers, this represents 
a diversion of $263,000 in revenues after dilution. 

| 


fare shown in 


1/ Based on a $38 fare rather than the $37 
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An award of nonstop rights to Allegheny, on the 
other hand; would have no effect whatsoever on Mohawk. 
Selection of American in any one or all three 
markets would create serious diversion problems for 
Allegheny. 
Allegheny Allegheny 
Current Passenger Revenue 
Traffic Subject To 
Market Levell/ Fare2/ Diversion 
STL-PIT 10, 430 $42 438,060 
-DAY 16,600 27 448,200 
—CMH 6,178 32 197,696 
TOTAL 33,208 $1,083,956 
After 14% Dilution3/ $ 932,202 
Source: AL-R-6 
In terms of actual diversion, American would 
divert the following passenger revenues from Allegheny 
in the first year alone (FY 1970): 
St. Louis-Columbus $149,400 
St. Louis-Dayton $156, 520 
St. Louis-Pittsburgh $ 85,880 
Source: AL-T-R-2 : 


Diversion from Allegheny of $400,000 in revenues 


‘by a profitable trunk carrier, such as American, would 


Allegheny company records for the first six months 
of 1969 times two. 


Allegheny's existing fares. 
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frustrate Allegheny's efforts and desire to become a 


subsidy-free carrier. Nonstop rights for Allegheny would 


| 
have no economic impact on American 


VI NONSTOP SERVICE BY ALLEGHENY IN THE ST. LOUIS 


MARKETS WILL BENEFIT 116,000 PASSENGERS IN THE 
FIRST YEAR AND 139,000 PASSENGERS IN THE SECOND 


’ 5. 


NESS ES ee ee 


Removal of Allegheny's St. Louis restrictions will 


permit new or improved services which will benefit a sub- 
stantial number of passengers during the first two years of 


operation. 
| 


Competitive Nonstop New Traffic To Be Carried 
Markets By Allegheny 


FY.1970 = FY 1971 
St... Louis-Pittsburgh 29,460 | 38,820 
St. Louis—Columbus 9,300 | 11,420 
St. Louis-—Dayton 8,170 9,390 
TOTAL 46,930 57,630 


First Single—-Plane 
Market 


St. Louis-Norfolk | _3,850 
TOTAL _ 61,480 


Competitive Single-Plane 
Markets 


St. Louis-Philadelphia 16,580 | 19,630 


St. Louis-Boston 2,640 | 3.144 
TOTAL 69,390 | 84,254 
Source: AL-104 (Rev.) and AL-105 (Rev.) | 
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BEFORE THE 
CIVIL S=ROSAUTICS BOARD 


WASHINGTON, D.C. 


ST. LOUIS-DAYTON/COLUMBUS/PITTSBURGH 
Subpart M Proceeding 


Docket 20334, et al. 


(BRIEF OF MOHAWK AIRLINES, INC. 
TO 
__EXAMINER MILTON H. SHAPTRO_ 


I. INTRODUCTION 


In this proceeding, Mohawk is seeking certificate 
authority to permit it to operate nonstop service between 
Pittsburgh, Fennsylvania and St. Louis, Missouri. * * * 
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Finally, inasmuch as Mohawk assumed no traffic for 
its proposed Newark and Boston-St. Louis service, it could have 
profited by revising its exhibits to include such additional revenues. 
Of course, Mohawk could easily accomplish this by simply extend- 
ing one of its Albany-St. Louis flights on to Boston. In this man- 
ner, Mohawk could have easily generated at least $250, 000 in addi- 
tional revenues, a la Allegheny. (See MO-R-3, p. 2). 


* * * 


Any Claim by Allegheny of a Superior Historic 
Interest, or Consequent Diversion, in the Pitts- 


burgh-St. Louis Market Must be Discounted. 
Allegheny will no doubt claim that it has a greater 


historic interest in the Pittsburgh-St. Louis market and would 
suffer diversion from its two-stop service if Mohawk obtains 


nonstop rights.| Allegheny presently provides a limited amount 


of two-stop service in this market pursuant to authority it obtained 


ap a result of its merger with Lake Central a little over a year ago. 
However, such authority, as the by-product of their merger, is of 
shch recent origin it can scarcely be given great weight in the 
balance of public convenience and necessity. At best, Allegheny 


24/ Docket 20012 et al., Order 69-8-130, August 24, 1969. 
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has been the temporary beneficiary of a small amount of overflow 
traffic from TWA's lack of service. Allegheny will lose some of 
these passengers if a second nonstop carrier is certificated. But 
that loss represents a small portion of Allegheny’s small share. 
It will be offset not only by future growth in the intermediate mar- 


kets, but by the improved competitive position of Allegheny if its 


Pittsburgh-St. Louis two-stop is upgraded to one-stop. In any event, 
the diversion claimed by Allegheny in AL-T-R-2, page 11, amounts 

| 
to less than $100, 000 after deducting the related expenses indicated 


| 
by Subpart K. (MO-R-1, p. 11) Thus, an award to Mohawk in 


this proceeding would have a minimal effect on Allegheny resulting 
in the loss of only a few passengers. | 


* * 


MOHAWK SERVICE TO AND FROM PITTSBURGH 


AUGUST 1969 0.A.G. 


Routing 


PIT-SYR-ALB-BIV-YUL 
PIT-SY8-ALB-JFK 
PIT-SYR-ALB 
PIT-EIM-BGM 
PIT-EIM-BGM-BOS 
PIT-EIM-SYR-EWR 


ALB-SYR-FIT 
IGA-HPN-BGM-EIM- PIT 
YUL-BIV-ALB-SYR-PIT 
BOS-ALB-SYR-FIT 
JFK-BGM-EIM-PIT 
BOS-BDI-SYR-EIM-PIT 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


ST. LOUIS-DAYTON/COLUMBUS/ : Doct 20334 et al. 
PITTSBURGH SUBPART M PROCEEDING = 


BRIEF OF THE BUREAU OF OPERATING RIGHTS 
I 
TO 


EXAMINER MILTON H. SHAPIRO — 


I. INTRODUCTION 
On June 16, 1969, by Order 69-6-85, the Board set for hearing the 
application of Allegheny Airlines, Inc. (Allegheny), filea pursuant to 


Subpart M, which requests the amendment U/ of its certificate of public 


1/ We note that Allegheny, in its application, has requested the authority 


in the form of new segments which have a mandatory service oblivation rather 
than in the form of an amendment to existing restrictions which would permit 
such service on a permissive basis. However, pursuant to the general prayer 
in their application which requests ". . . such other authority or relief 
that the Board may conclude the public convenience and mecessity or public 
interest require . . .", the Bureau, as discussed below, recommends that 
Alle-heny be awarded St. Louis-Dayton authority on a permissive basis. 


Sec 
convenience and necessity: for Route 97 to permit, enter subsidy eligibility, 
nonstop service between St. Louis, on the one hand, and Dayton, Columbus, 
and Pittsburgh, on the other hand. 2/ The Board contemporaneously consoli- 
dated and set for hearing the application of Mohawk Airlines, Inc. (Mohawk), 

Docket 20556, which requests St. Louis-Pittsburgh nonstop authority, 2/ 
and the application of American ‘Airlines, Inc. (american Docket 20542, 
which requests St. Louis-Dayton/Columbus/Pittsburgh nonstop authority. 3/ 
‘ Trans World Airlines, Inc. (TWA) is the monopoly nonstop carrier in 
goach of the three markets at issue. 
"rr. THEORY OF ‘THE CASE 

. The Bureau of Operating Rights takes the position that Allegheny should 
be awarded the first competitive nonstop authority in the st. Louis-Dayton/ 


Columbus/Pittsburgh markets. Mohawk's application for St. Louis-Pittsburgh 


nonstop authority and American's-application for St. Louis-Dayton/Columbus/ 


Pittsburgh nonstop authority should be denied. 


1/ The three St. Louis markets are off-segment markets for Allegheny. 
The carrier presently has two-stop authority in the St. Louis-Pittsburch 
market which requires a stop at either Columbus or Dayton, junction points 
for segments 10 and 14, and a stop at either Indianapolis or Terre Haute, 
junction points for segments 10 and 16. , 

2/ Mohawk does not have existing authority in the St. Louis-Pittsburgh 
market. 

3/ American does not have useable authority in these markets. 


4 
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There is a need for the first competitive nonstop authority in the 
St. Louis-Columbus/Pittsburgh markets. The record indicates that in 
fiscal year 1970, traffic in the St. Louis-Pittsburgh and the St. Louis- 
“Columbus markets will attain a level of 326.and 138 passengers per day, 

| 

respectively. With these forecast traffic levels, the St. Louis-Columbus/ 
Pittsburgh markets need and can support the first eeemenierre nonstop 
service. 

In the St. Louis-Dayton market, the traffic level for the first six 
months of 1968 was only 88 passengers per day and, in these circumstances, 
there does not appear to be an affirmative need for competitive nonstop 
authority. However, there does appear to be a basis for awarding Allegheny 
permissive nonstop authority in the market. The record indicates that 
Allegheny would achieve substantial operating profits in both forecast 
years leading to a subsidy need reduction in the near wee and that 


the authorization of Allegheny would not result in substantial diversion 


from TWA, the incumbent carrier. 
| 


The Bureau recommends that only one carrier be authorized to provide 
St. Louis-Dayton/Columbus/Pittsburgh nonstop authority since it does not 
appear that the markets need or can support ~ eet competitive nonstop 
carrier in addition to TWA, the monopoly nonstop carrier. Significantly, 
none of the applicants have urged that any of the markets at issue could 


support a dual authorization. 


a 


In the St. Louis-Columbus/Pittsburgh markets the Bureau recommends 


the selection of Allegheny. In the St. Louis-Pittsburgh market, with a 
forecast level of 326 passengers per day for fiscal year 1970, the Bureau 
estimates that Allegheny's service proposal will achieve a subsidy need 
reduction of $49,206 for fiscal year 1970 and a subsidy need reduction 
of $197,428 for fiscal year 1971. Moreover, Allegheny's proposed three 
round trip level! of service will provide new service benefits for 29,460 
passengers in the local market. 

On the other hand, Mohawk's St. Louis-Pittsburgh service proposal 
will incur a subsidy need increase of $332,418 for fiscal year 1970, and 
a $117,028 subsidy need increase for fiscal year 1971. In addition, 
Mohawk's service proposal would provide new service benefits for only 
25,480 passengers in the local st. Louis-Pittsburgh market, as compared 
to 29,460 passengers for Allegheny. Similarly, American's service pro- 
posal in the local St. Louis-Pittsburgh market will provide new service 
benefits for only 15,691 passengers. Furthermore >» the grant of either 
Mohawk's or American's application for St. Louis-Pittsburgh nonstop 
authority would subject Allegheny to diversion since Allegheny is the 
only applicant with a historical interest and which presently provides 
single-plane service in the market. 

In the St. Louis-Columbus market where the only applicants are 


Allegheny and American, the Bureau has selected Allegheny because that 


ae 


carrier's service proposal will achieve substantial subsidy need reductions 
in poth forecast years, $269,381 in fiscal year 1970, ana $484,707 in 
fiscal year 1971. Aside from the substantial subsidy need reductions in 
both forecast years, Allegheny's service proposal will also provide the 
maximum new service benefits. Although both Allegheny and American could 
provide comparable on-segment service, Allegheny's pair proposal will 


provide new service benefits to a greater number of beydnd-area passengers. 


| 
As in the St. Louis-Columbus market, Allegheny and American are the 
| 
only applicants for the first competitive nonstop authority in the St. Lcuis- 


Dayton market. In this market, the issue of carrier selection raises the 
| 


policy question of whether a local service carrier should be awarded 

permissive nonstop authority when its service proposal yi not generate 

a subsidy need reduction by the end of the second year of operations, but 

will generate a substantial operating profit in both forecast years. 

Although the Board has awarded new routes to local service carriers when 

the record showed that there would not be a subsidy need reducticn after 

the first year of operations, the Board has never decided, so far as we 

are aware, whether a local service carrier should be awarded a new route 

when there would be no subsidy need reduction after two years of oe 
i 

7 the same issue is now before the Board in the Boston-Hartford-Clevetand 


Subpart M Case, Docket 20294. The issue has not arisen) in the past be- 


cause the record in most cases has been limited to a one year forecast. 
i 
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In the present case the Bureau believes that Allegheny should be 


awarded permissive authority in the St. Louis-Dayton market for the 
following reasons: its service proposal will achieve a substantial op- 
erating profit in both forecast years; the substantial operating profit 
will approximate 92 percent of the carrier's estimated return on invest- 
nome and tax allowance for fiscal year 1971, and the estimated subsidy 
need increase for the same period is only $18,000. Moreover, by granting 
Allegheny nonstop authority on a permissive basis rather than on a 
mandatory basis, Allegheny will have the Opportunity to make a deter- 
mination whether to continue or to suspend nonstop service in the 
market. It is probable that Allegheny's decision will be predicated 
on the profitability of such operations, and, as a result, Allegheny's 
subsidy position should not be jeopardized. In these circumstances 
the Bureau believes that there is a sufficient prospect for a long-term 
subsidy need reduction to warrant an award to Allegheny. 

Moreover, the Board has awarded new authority to local service 
carriers in several instances where the forecast revenues for the 
initial year barely produced an operating profit, but the prospects 
for a subsidy need reduction in the near future were spbstantial. In 
view of these awards, and the Board's statement that ". . . the decisional 


standards [in Subpart M cases] with respect to carrier selection are 


=e Tae 


precisely the same as those applied in any other route proceeding . . . aia) 


the selection of Allegheny would appear justified since 


| : 
that carrier's 


service proposal will generate substantial operating profits in both 


forecast yearswitha likely subsidy need reduction in the 
The recent Allegheny Airlines, Inc. - Indianapolis 
Nonstop Subpart M Case, Order 69-8-130, in which America 


instead of Allegheny for the first competitive nonstop a 


| near future. 
Dayton-New York 
n was selected 


uthority in the 


New York-Dayton market, may be distinguished. In that proceeding, it 


was estimated that Allegheny's service proposal would incur a subsidy 


neec increase for the second forecast year of $197,000 and that 


Allegheny's estimated operating profit for the second forecast year 


would approximate only 74 percent of the carrier's retur 
and tax allowance. In those circumstances the Board hel 
pects for a subsidy need reduction for Allegheny were s 
limited to require the selection of American, which offe 
public benefits." 

In the present case, there are better prospects fo: 
tion than in the Dayton-New York market. Allegheny's pr 
provide 92 percent of the return on investment for fisca 


and the forecast subsidy need inerease for fiscal year 1 


n on investment 
a that the pros- 
ufficiently 

rea "superior 


ra subsidy reduc- 


oposal will 


1 year 1971 


97. is only 


$28,000, or one-eleventh of the forecast subsidy need increase for 


Allegheny in the Dayton-New York market. 


1/_ Order 66-9-16, dated September 5, 1968, at 2. 
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In addition, there is another important aspect of the Indianapolis/ 


Dayton-New York Nonstop Subpart M Case which further distinguishes that 
case from the present proceeding. In the Indianapolis/Dayton-New York 


Nonstop Subpart M Case, the New York-Dayton market, with a forecast traf- 


fic level of 630 passen-ers per day for fiscal year 1970 with normal growth, 


was a much larger market and had a clear need for competitive service. In 
the present case, the market is not as large, there is no clear need for 
competitive service, and the primary basis for the award to Allegheny is 


the probability of a future subsidy need reduction. 


-1h- 


1. St. Louis-Pittsburgh 
a. Allegheny | 
i 
The Bureau recommends Allegheny for the St. Louis-Pittsburgh market. 


because the carrier's proposed one nonstop round trip with DC-9-31 
aircraft will achieve a subsidy need reduction of $49,206 during fiscal 
year 1970 and a subsidy need reduction of $197,428 during fiscal year 
1971 u/ and will also provide the first Norfolk-St. Louis single-plane 


| 
service in which market Allegheny forecasts 3,240 passengers for fiscal 


year 1970. 2/ However, in addition to Allegheny'’s proposed one nonstop 
round trip, Allegheny also proposes two one-stop round trips per day 

via Columbus and Dayton, respectively. 3/ With Allegheny's three proposed 
round trips in the market, Allegheny will provide new service benefits 

to 29,460 St. Louis-Pittsburgh local and connecting passengers during 
fiscal year 1970 4/, as compared to 25,480 passengers for Mohawk 5/ 


| : 
and only 15,691 passengers for American. 6/ eee 
| 


Rebuttal Exhibit BOR-R-1, at 2 and 5. Although the Bureau did sub- 
mit an exhibit indicating what the costs and revenues for a new Norfolk- 
Philadelphia-Pittsburgh flight would be based on second quarter 1968 
traffic data, Allegheny has indicated that its current traffic in these 
markets is considerably higher and that such a flight would in and of 
itself improve Allegheny"s subsidy position. For these reasons, the 
Bureau has elected to : assume that Allegheny would have an existing 
Norfolk-Philadelphia-Pittsburgh flight. See Exhibit AL-R-73 Tr. 60-61. 

Revised Exhibit AL-106, at 1. | 

Exhibit AL-100. 

Revised Exhibit AL-106, at 2. . | 
5/ Rebuttal Exhibit BOR-R-5. It is noteworthy that the Bureau credited 
Mohawk with 25,480 St. Louis-Pittsburgh passengers while Mohawk itself 
only forecast 24,362 passengers in the same market. Exhibit .MO0-4, at 1. 
6/ Exhibit AA-7. 


. 
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Furthermore, Allegheny unlike either Mohawk or American has a 
historical interest in the market and would be subject to diversion if 
either Mohawk or American were selected. Moreover, unlike Mohawk, 
Allegheny has an existing station at St. Louis and would not incur the 
substantial capital expenditures associated with the opening of a new 
station. 

>. Mohawk 

Although Mohawk proposes two nonstop round trips with BAC-1-11 

aircraft us as compared to only one nonstop round trip for Allegheny 


and American, and Mohawk wee provide the first Elmira-St. Louis 


sthgle-plane service, the Saree estimates that Mohawk's service pro- 
i 


posal would incur a subsidy need increase of $332,418 for fiscal year 
1970 and a subsidy need increase of $117,028 for fiscal year 1971. 2/ 
In addition, since an award of St. Louis-Pittsburgh authority to Mohawk 
would involve a new extension, Mohawk would incur the substantial 
capital expenditures associated with the opening of a new station. 
Furthermore, such an extension by Mohawk would necessarily result in 
diversion from Allegheny which presently provides three two-stop round 


trips in the market. 3/ 
* 


1/- Exhibit MO-2. 
2/ Rebuttal Exhibit BOR-R-4. 
3/  QRE, OAG, September 1, 1969. 
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| 
INITIAL DECISION OF EXAMINER MILTON H. SHAPIRO 


Served: November 21, 1969 


Upon: > 
William L. Howard, Esq., Washington National Airport, Isso D.C. 
20001, for Allegheny Airlines, Inc. 
Alfred V. J. Prather, 1707 L Street N. W., Washington, D. C. 20036, for 
American Airlines, Inc. 
Robert M. Hausman, Ginsburg & Feldman, 1700 Pennsylvania Ave. N.W., 
Washington, D. C. 20006, for The Flying Tiger Line, Inc. , 
Raymond J. Rasenberger, 888 17th Street, N. W., Washington, D. C. 20006, 
for Mohawk Airlines, Inc. 
George N. Kenyon, Jr., 605 Third Ave., New York, New York 10016, for 
Trans World Airlines, Inc. 
John C. Young, City Attorney, City Hall, Columbus, Ohio 43215, for the 
City of Columbus, Ohio. 
Barry S. Craig, Director of Aviation, City of Dayton, James M. Cox 
Dayton Municipal Airport, Vandalia, Ohio 45377, for the City of Dayton, Ohio. 
Gary M. Gaertner, City Counselor, 314 City Hall, St. Louis, Missouri 
63103, for the City of St. Louis. 
Eugene P. Devine, County Treasurer, County of Albany, Office of the 
County Treasurer, Albany, New York 12211, for the County of Albany, NewYork. 
Walter S. Feeney, Assistant County Solicitor, 401 County Office Building, 
Pittsburgh, Pennsylvania 15219, for the County of Allegheny. 
(Continued) 


This initial decision is rendered pursuant to the authority delegated to 
Examiners under Rule 27 of the Rules of Practice in Economic Proceedings. It 
becomes effective as the final order of the Board 15 days after service thereof 
unless a petition for discretionary review is filed within 10 days after service 
thereof in accordance with Rule 1315 or the Board issues an order within said 
15-day period to review upon its own initiative. If a petition for discretion- 
ary review is timely filed or action to review is taken by the Board upon its 
own initiative, the effectiveness of this initial decision is stayed until 
further order of the Board. 
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ST. LOUIS-DAYTON/COLUMBUS/PITTSBURGH 
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DOCKET 20334 et al. | 


Found that the public convenience and necessity requires the amendment 
of the certificate of public convenience and necessity of Allegheny 
Airlines, Inc. for route 97 so as to permit Allegheny, on a subsidy 
imeligible basis, (a) to engage in the air transportation of per- 
sons, property and mail over new segments between the terminal point 
St. Louis, Mo. and the terminal point Pittsburgh, Pa., and between 
the terminal point St. Louis, Mo. and the terminal point Columbus, 
Ohio, and (b) to operate nonstop service between St; Louis, Mo. and 
Dayton, Ohio. | 

Further found that the application of Mohawk Airlines, Inc. for authority 
to engage in air transportation of persons, property and mail over 
a new segment between the terminal point Pittsburgh, Pa., and the 
terminal point St. Louis, Mo. be denied. 

i 

| 


Appearances: 
William L. Howard, Esq., for Allegheny Airlines, Ind. 
Alfred V. J. Prather, K. P. Ewing and John P. Meade, for American 
Airlines, Inc. 
Raymond J. Rasenberger and Francis H. Craighill, Il, for Mohawk 
Airlines, Inc. 
George N. Kenyon, Jr. and Raymond R. Fletcher, Jr., |for Trans World 
Airlines, Inc. 
Marshall S. Sinick, for the Bureau of Operating Rights, Civil 
Aeronautics Board. 


INITIAL DECISION OF EXAMINER MILTON H. SHAPIRO 
s STATEMENT OF THE PROCEEDING 

2BY Order 69-6-85, June 16, 1969, the Board set for hearing in this 
proceeding in accordance with Subpart M of the Board's Rules of Practice 
the application of Allegheny Airlines, Inc. (Allegheny) in Docket 20334 
for an amendment of its certificate of public convenience and necessity 
allowing it to provide nonstop service over new segments between St. Louis, 
on the one hand, and Dayton, Columbus, and Pittsburgh, on the other hand, on 
a subsidy ineligible basis. The same order also consolidated in this pro- 
ceeding the application of American Airlines, Inc, (American) in Docket 
20542 for similar authority and the application of Mohawk Airlines, Inc. 
(Mohawk) in Docket 20556 for an amendment of its certificate of public con- 
venience and necessity adding a new segment between Pittsburgh and St. Louis. 
The order specified that any authority to be awarded herein is to be subject 
to a restriction against any single plane service west of St. Louis. 

Answers to the applications have been filed by Flying Tiger Line, Inc.; 
Trans World Airlines, Inc. (TWA); the County of Albany, New York (Albany); 
the County of Allegheny, Pennsylvania; the City of Columbus, Ohio and the 
Columbus Area Chamber of Commerce; the City of Dayton, Ohio and the Dayton 
Chamber of Commerce (Dayton); the New York State Department of Transportation; 
the City of St. Louis, Missouri and the St. Louis Chamber of Commerce (St. 


Louis); and the Greater Syracuse Chamber of Commerce (Syracuse). 


a 
jAfter notice a hearing was held and briefs have been filed by Allegheny, 


bn? Qo 
3. 


as expanded, the carrier's current annual participation in| these markets is: 


Passengers 
St. Louis-Pittsburgh 10,430 
St. Louis-Dayton 16,600 


St. Louis-Columbus 


Allegheny proposes DC-9 service as follows: 
| 


PITTSBURGH-ST. LOUIS DAILY FREQUENCIES 
Nonstop 2 
One-stop 4 
Two-stop 6 


TOTAL 12 | 
PITTSBURGH-DAYTON DAILY FREQUENCIES 
i 


Nonstop 2 


One-stop 4 
6 


TOTAL 


PITTSBURGH-COLUMBUS DAILY FREQUENCIES 


Nonstop 2 


One-stop 


2 

TOTAL 4 
In each market the nonstop round trip service Soest involves 

beyond segment operations. Thus, the St. ph N service will 

proceed to Norfolk via Philadelphia. The St. Louis-Columbus-Pittsburgh 


round trip will involve service at Boston via Philadelphia. The St. Louis- 


Mohawk will realize a substantial operating profit and a reduction of 
subsidy need in the first year of the proposed service. It should be chosen 
over Allegheny to provide nonstop Pittsburgh-St. Louis service because (1) 
Allegheny does not propose 4 sufficient amount of service as required by the 
market, (2) Mohawk's proposal involves superior beyond market benefits, (3) 
Allegheny's forecast profit is grossly overstated and (4) Mohawk has a greater 
need for strengthening than Allegheny. 

TWA contends: 

In view of the Board's imposition of a restriction against single plane 
service west of St. Louis, the main focus in this proceeding must be on the 
three prime nonstop markets in issue rather than on beyond area considerations. 
TWA serves these three markets well; they are too small to warrant or support 
competitive service. In the St. Louis-Dayton and the St. Louis-Columbus 
markets the addition of another nonstop carrier would hurt both. TWA and the 
new carrier. Therefore, the award of any additional nonstop authority in 
this case is opposed. 

The current excess capacity problems of the airline industry make competi- 
tion of this nature undesirable. Even if the applicants could achieve the 
subsidy reductions they forecast, this is not a sufficient reason for othere 
wise unneeded competition which will expose TWA to diversion of up to two . 


million dollars of traffic. The applicants' reliance on forecasts of subsidy 


need reduction based on Subpart K and QSI techniques is not sufficient; in 


addition, these forecasts should be examined in the light of the experience 


in the market place. 
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7. 
nonstop carrier in the St. Lovis-Pittsburgh market. It takes no position 
with respect to carrier selection. 

Dayton argues that the St. Louis-Dayton market qualifies completely 
for nonstop competition and there is no reason why such competition should 
not be granted. It takes no position on carrier selection. 

St. Louis urges that there is an evident need for ae nonstop 


| 
service between St, Louis on the one hand and Dayton, Columbus and Pittsburgh 


on the other. 


THE NEED FOR ADDITIONAL NONSTOP. SERVICES 


THE NEED FOR Ae ee ee 


The St. Lovis-Pittsburgh Market 


| 
Over 67,000 O & D and connecting passengers traveled in|the St. Louis- 


Pittsburgh market during the calendar year 1967. This was more than twice 
the 100 passengers a day minimum regarded by the Board as nofmally qualifying 
a city-pair market fon consideration for competitive service, 1/ 

Considering that during the period from 1963 to 1967 the historic annual 
growth rate in the market was 20 percent, 4 projection of normal growth before 
stimulation of added service indicates that there will be 109,000 passengers 
in the market during the fiscal year 1970. Clearly, therefore, there will 


be more than enough traffic in the market to support competitive service 


during the first forecast year. | 


Even though St. Louis was Pittsburgh's 14th largest market at the time 
| 


| 
rn | 


1/ Gulf States-Midwest Points Service Investigation, Order E-24202, 


September 19, 1966,and Order E-24882, March 22, 1967. 
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In any event, any award in this case to a local service carrier should 
be on a temporary basis and the carrier should be required to submit periodic 
reports to the Board to allow it to evaluate the effect on the carrier's 
subsidy need. 

The Bureau contends: 


é Allegheny should be awarded first competitive nonstop authority in the 


4 
markets in issue. Such service is needed in the St. Louis-Columbus/Pittsburgh 


markets. Although St. Louis-Dayton traffic is not heavy enough to warrant 
a finding of need for competitive nonstop authority, Allegheny should be 
granted permissive authority in this market. 

As distinguished from Mohawk, which will have a subsidy need increase 


if awarded St. Louis-Pittsburgh authority, Allegheny will have subsidy need 


Pittsburgh markets. However, in the St. Louis-Dayton market it will have 
only a substantial operating profit in both forecast years and will not gener- 
ate a subsidy need reduction in those years. 

The award to Allegheny would not resutt in substantial diversion from 
TWA, There is no need for any award of authority to any other carrier in 


these markets. 
The Civic Parties 

Albany, the New York State Department of Transportation, and Syracuse 
support the application of Mohawk because of their interest in possible im- 
provement of service from New York points to St. Louis. 


The County of Allegheny alleges that there is a need for an additional 


gi Ou 


nonstop carrier in the St. Louis-Pittsburgh market. It takes no position 


with respect to carrier selection. | 


Dayton argues that the St. Louis-Dayton market qualifies completely 
for nonstop competition and there is no reason why such competition should 
not be granted. It takes no position on carrier selection. 

St. Louis urges that there is an evident need for competitive nonstop 
service between St, Louis on the one hand and Dayton, Columbus and Pittsburgh 


on the other. 


THE NEED FOR ADDITIONAL NONSTOP SERVICES 


The St. Louis-Pittsburgh Market | 
Over 67,000 O & D and connecting passengers traveled in the St. Louis- 

Pittsburgh market during the calendar year 1967. This was — than twice 

the 100 passengers a day minimum regarded by the Board as normally qualifying 


a city-pair market for consideration for competitive service. i/ 


Considering that during the period from 1963 to 1967 the historic annual 


growth rate in the market was 20 percent, a projection of normal growth before 


stimulation of added service indicates that there will be 109,000 passengers 
| 


in the market during the fiscal year 1970. Clearly, therefore, there will 


be more than enough traffic in the market to support competitive service 
| 


| 
during the first forecast year. 
Even though St. Louis was Pittsburgh's 14th largest market at the time 


| 
ST | 


1/ Gulf States-Midwest Points Service Investigation, Order B-24202, 
September 19, 1966,and Order E-24882, March 22, 1967. 
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the applications in this proceeding were filed in late 1968, TWA provided 
only one nonstop round trip. Currently, TWA furnishes three nonstop flights 
eastbound and|!two westbound. Most of the service in the market now consists 
of two-stop flights in both directions. 2/ 

In 1968 TWA had a nonstop load factor of 53.5 percent in the St. Louis- 
Dayton market, 55.1 percent in the St. Louis-Pittsburgh market, and 72 percent 
in the St. Louis-Columbus market. TWA has added no nonstop service in the St. 
Louis-Dayton/Columbus markets since 1968, and it is apparent that more recent 
load factors have been higher because of increasing traffic. It is also pertinem 
that TWA's on board load factor for the critical segment of its St. Louis- 
Pittsburgh one-stop service was 66.9 percent in 1968. 


The additional nonstop service instituted by TWA since the applications «< 


were first filed represents an improvement which can best be assured the public = 


in the future: by competitive nonstop service especially since the traffic 
will clearly support such service. 3/ 
In view of the foregoing and the evidence of record, it is found that 
the public convenience and necessity requires the authorization of competitive 


nonstop service between St. Louis and Pittsburgh. 


2/ See Appendix A for October 1969 schedules in the three prime markets 
in issue. 


3/  Syracuse-Washington Subpart M Proceeding Docket 20078, Order 69-4-34, 
April 7, 1969, 
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The St. LouiseColumbus Market 


i 
During the first half of 1968 there were not quite 20,000 0 & D and 
| 


connecting passengers in the St. LouiseColumbus market or 109 such passengers 


per day. St. Louis is now Columbus's 12th largest market.| There is present- 


ly no nonstop service westbound in this market and there igs only one nonstop 


flight eastbound. TWA provides two one-stop flights eastbound and four one- 
i 

stop flights westbound daily while Allegheny is providing one one-stop round 
| 
| 


trip per day. There is no westbound service between 2:30 pen. and 8:20 p.m. 
| 


Nor is there single plane service eastbound between 7:00 a.m. and 3:10 p.m. 
The record indicates that with the stimulation provided by Allegheny's 
proposed nonstop round trip the St. Louis-Columbus market will have about 168 
passengers per day in fiscal year 1970. 
On the basis of the foregoing, and the evidence of record, it is found 
that the public convenience and necessity requires competitive nonstop service 
between St. Louis and Columbus. 


The St. Louis-Dayton Market 


St. Louis is Dayton's llth largest market. However, traffic in the St. 
Louis-Dayton market falls below the 100 passengers per day — recently 
used by the Board for consideration of first competitive service in a market. 4/ 
Thus, during the first half of 1968 there were 88 0 & D and| connecting 


| 
passengers per day in this market. Even after the stimulation which would be 
| 


provided by Allegheny's proposed service, total traffic in the market would 


4/ Gulf States-Midwest Points Case, supra. 
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be just about 121 passengers per day in fiscal year 1970. 

TWA is currently offering two nonstop flights eastbound per day and 
one nonstop flight westbound daily. Allegheny is providing two one-stop 
round trips per day while TWA is offering a one-stop round trip per day. 
. In view of the foregoing and considering the current and foreseeable 
needs cf the market, there is insufficient evidence to support a finding that 
the public convenience and necessity requires nonstop service by an additicn-~ 
al carrier in the St. Louis-Dayton market. 

But this finding does not finally dispose of the issue raised by 


Allegheny's request to provide nonstop service between St. Louis and Day-:on. 


The Board has held in the Reopened New York-Florida Renewal Case 5/ that the 


rencval of an operating restriction on nonstop service does not presuppose 

a finding of service deficiences by the other carriers already in the marke: 
and a “public' convenience and necessity need" for the proposed service. The 
Board also concluded in that case that removal of a restriction can be sustain- 
ed on a basis;of a showing that, among other things, the new authority woud 

ke beneficial; to the carrier and to the traveling public: that it would «>: 
seriously injure any other carrier; and that even though there was a forecas: 
of losses from the initial services to be provided under the new unrestvic:ed 
authority it would be justified because the nonstop authority was permissive, 
and, accordingly, within the sound discretion of the carrier's good business 


jSudgment and without involving possible subsidy because awarded on a nonsub-~ 


5/ Order E-24808, March 2, 1967. 
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sidy basis. These tests will be applied to Allegheny's application for 
| 


nonstop authority in the New York-Dayton market. 


THE TRAFFIC AND FINANCIAL FORECASTS 


Allegheny's Single Package Proposal 


Allegheny's application to provide nonstop service in the three markets 
in issue, including its traffic and financial forecasts, was submitted as a 
| 
single package. The package consisted of a minimum service pattern of one 
daily nonstop round trip in each of the markets, which results in two daily 


one-stop round trips between St. Louis and Pittsburgh via Dayton in one case 


and via Columbus in the other. The Bureau exchanged with the parties a set 


of direct exhibits in which it divided Allegheny's single package into the 

| 
three market components by allocating traffic by flight. The Bureau never 
offered these exhibits for the record; however, Allegheny submitted rebuttal 


exhibits in response to the Bureau's breakout of its proposed service, in 


which it agreed with the Bureau's method but disagreed as to the amount of 
service it would have offered if it had applied separately for authority in 
each of the three markets. It states that in that event it would have offered 
a minimum of two daily nonstop round trips. Thus, Allegheny's rebuttal 
exhibits included a projection of an additional St. Loui s-Pitteburgh round 
trip extended to Philadelphia and Boston. : 

Thereafter, the Bureau prepared and had received in evidence its estimates 


| 
of the financial results for fiscal years 1970 and 1971 of ajsingle round trip 


by Allegheny shown separately for a Boston-Pittsburgh-ColumbuseSt. Louis service, 
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a Norfolk-Philadelphia-~Pittsburgh-St. Louis service, and a New YorkePittsburgh- 
Dayton-St. Louis service. The Bureau also prepared estimates of the financial 
results for the same periods of Mohawk's proposed two nonstop round trips i 
St. Louis-Pittsburgh market. 

Accordingly, in order to evaluate the economic potential of Allegheny's 
proposed services over each nonstop segment as well as the total service proposak 
the carrier's forecasts will be considered on both bases. 

Allegheny's general approach to forecasting its passenger traffic and 
revenues has been to follow the techniques used by the Bureau and accepted by 
the Board in other recent cases, including the Quality of Service Index. 6/ 

In constructing its forecast Allegheny used the three and three-quarter 
year base period 1963 to September 30, 1967 to get the growth trend and project-« 
ed the results for the ensuing three and three quarter year period to the fiscal 


year 1971. For the fiscal year 1970 it subtracted one year's growth at the 


annual growth rate. Generally, Allegheny's method of determining stimulation 


trom the effect! of service improvements is to assign approximately one half of 
the percentage difference between normal growth and the service increase as a 
good measure of expectable stimulation. It has applied the stimulation effect 
to the base year traffic rather than the forecast year traffic after growth in 


order, as it alleges, to reach a more conservative result. In addition, Allegheny 


6/ Referred to hereafter as the QSI, this is an index used by the Bureau 
to determine the capacity of a local service carrier tu compete with trunklines 
for single-carrier traffic in a given market. In its adaptation of the QSI 
Allegheny has assigned its own set of values to the number of stops and equip- 
ment types which, with frequencies, make up the factors of the index. The 
values assigned by Allegheny are somewhat more conservative than the Bureau's. 


4, 


amethod of measuring stimulation includes the stimulative. effect of project- 

Y . 

2d service improvements by the existing carriers as well as the |added improvements 
~ 
gf the new carriers. | 


Allegheny plans to use 100 seat DC-9-31 jet aircraft. In competitive 
“ | 


‘nonstop markets it will offer competitive jet coach fares. As a result of its 
ié 
a@service in the three St. Louis markets it estimates that there will be a total 
| 


4>£ 196,000 O & D and connecting passengers in the fiscal year 1970 and 233,000 

ty | 

ec passengers in fiscal year 1971, Based on its nonstop services, it expects 
| 

«to carry 47,000 passengers in the first year of service in these three markets 


4and 58,000 in the second year. Overall, Allegheny predicts its! proposed 


x chedule pattern will bring it 116,000 passengers in fiscal year 1970, and 


39,000 in fiscal year 1971. 
Allegheny estimates that it will realize the following operating results 


from its total package proposal during the two forecast years: 


Fiscal Year 
1970 1971 
Revenue 


Passenger $3,692,309 $4,416,405 


Other 273231 326,814 


Total $3,965,540 $4,743,219 
Expense 
Direct $1,302,790 $1,302,790 
Indirect 1,622,925 1,893,718 


Total $2,925,715 $3,196,508 


Operating Profit $1,039,825 $1,546,711 

Return And Tax $ 674,574 $ 674,574 

Subsidy Reduction $ 365,251 $ 872,137 

Although the Bureau's forecast of Allegheny's prospects is much less 
optimistic than the carrier's, it does, nonetheless, anticipate a substantial 
subsidy reduction in each forecast year: 

Fiscal Year 
1970 1971 

Total Commercial Revenues $3,965,539 $4,743,218 

Operating Expense $3,107,344 $3,407,834 

Operating Profit $ 858,197 $1,335,386 

Subsidy Reduction $ 186,922 | $ 664,111 

Mohawk has offered two revisions of Allegheny's estimates, one including 
only fare and cost changes resulting from the use of the most recently available, 


data, and the other incorporating as well Mohawk's suggested adjustments of 


Aj legheny's method: 
, 


_Fare_and Cost 
Fare and Cost Increases, and 


Increases Only Mohawk's Adjustments 
FY 1970 FY 1971 Fy 1970 FY 1971 


Subsidy Reduction $126,081 $624,068 ($446, 162) ($51,790) 
(Need) 


TWA supports the forecast of Allegheny's operating results made by American 
in one of its exhibits which shows a subsidy need of $752,552 in fiscal year 1970 
and $429,298 in fiscal year 1971. +; 
The Examiner finds the basic method of forecasting used by Allegheny to be< 


reasonable and’ proper for the purposes of this proceeding subject, however, to ’ 
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acertain revisions explained below. This revised method is applied herein to 
iecandardizs the forecasts of the traffic and operating results of both Allegheny 
pand Mohawk. 
» The major revisions which appear to be necessary involve the application 
of the QSI technique of forecasting. While the QSI is a catuatite tool for 
forecasting traffic 7/, it is by no means precise, and, in at least one respect, 
*is subject to a built-in bias; 8/ therefore, its use must be tempered by judgment 
422 the light of demonstrable facts and reasonable probabilities. 9/ The specific 
edepartures from Allegheny's adaptation of the QSI method are treated later. 


One of the other revisions to Allegheny's approach relates to the Examiner's 


reliance on true O & D traffic data throughout as a base with a percentage for 
sconnections as against Allegheny's use of oneline 0 & D derived from the Board's 
Competition Surveys. 10/ The third variance from Allegheny's Hho ees method 
» i 

is occasioned by the carrier's understatement of self-diversion. 


In addition to the foregoing revisions, the Examiner has Hrought the 


* Allegheny and Mohawk forecasts up-to-date by reflecting the recent fare increases 


2 
authorized by the Board, 1l/ the latest available cost data, i2/ and the air 


| 
| 
7/ Gulf States-Midwest Points Service Investigation, Supplemental Opinion, 
nxOrder 69-9-18, September 3, 1969. 


8/ See infra, n. 14. 


4 9/ Mohawk Route 94 Realignment Investigation, Docket 16133 et al., Order 
E-24669, February 21, 1967. 


10/ Competition Among Domestic Air Carriers. 
| 
11/ Order 69-9-68, September 12, 1969; Order 69-2-98, February 19, 1969. 


12/ Local Service Air Carriers* Unit Costs, year ended March 31, 1969. 


Oo 
16, 
carrier schedules as of October 1, 1969, 13/ 

Turning first to Allegheny's use of historic growth rates to forecast 
the traffic in various markets, it appears that TWA considers such growth rates . 
excessive. Without citing authority, TWA states that the Board has on numer- 
ous occasions used a 15 percent across-the-board growth factor, and that trunk- % 
line domestic traffic grew at an annual rate of 17.5 percent between 1963 and 
1968 but has been turning downward and leveling off recently so as to suggest 
a growth rate in the immediate future of between 10 and 11 percent annually, 
As TWA points out, Allegheny has used an average growth rate of 19 percent in 


the ten markets making up its package. Allegheny's technique has also been 


adopted by Mohawk in its estimate and accepted by the Bureau. The growth rates 


in the St. Louis-Pittsburgh and St. Louis-Columbus markets, which are especially, 
objected to, are substantially higher than market growth rates in general, but . 
there is no objective evidence that these or any of the markets involved will 
not continue to grow at their historic rates or that any change is required in 
the growth rates used by Allegheny. 

On the other hand, TWA has raised a valid objection to the Operation of 
the QSI formula and its effect on forecasting a carrier's participation in a 
market. It argues that Allegheny has overstated its participation in the three 
prime markets in issue because, by relying on the QSI formula, Allegheny has 


estimated its participation in each market at a higher percentage than its 


———————————— 


13/ Of course, the inclusion in the Examiner's forecasts of the October 
schedules and the fare increase authorized in September, 1969, puts themona + 
different basis for comparison with the parties' estimates which were submitted 
before this information could be used. However, apart from the usual advantages * 
of incorporating the latest traffic data in forecasts, it is clear that a fare «. 
increase apparently averaging 10.26 percent for the local service carriers is / 
too important to be ignored, 
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percentage of service projected in the markets: 


AL Estimated 


| 
Nonstops (% of QSI) Total Service (% of QSI) Participation 
AL TWA AL TWA 


STL-CMH 33 1/3 66 2/3 33% 67% 35.6% 
STL-DAY 33 1/3 66 2/3 467 542 50.8% 
STL-PIT 33 1/3 66 2/3 342 66% 36.7% 


According to TWA, a carrier which projects a service in which it provides but 


| 
one nonstop round trip as compared with its competitor's two round trips 


cannot begin to realize its proportionate share of traffic, and yet the QSI 
formula indicates that it will achieve more than its proportionate share of the 
service. 14/ 
TWA cites its own experience to buttress its argument that in competitive 
markets with relatively few nonstop frequencies the carrier providing the fewer 
frequencies does not achieve its proportionate share of the traffic. In this 


case TWA also contends that if Allegheny tried to compete on a| matching nonstop 


basis by adding a second nonstop round trip in the markets the inevitable result 
would be a further depression of the load factors and a further reduction of 
earnings with a proportionate increase in Allegheny's subsidy need requirement. 


| 
TWA appears to be correct that the QSI formula tends to overstate a carrier's 


| 
14/7 TWA argues that the QSI is outdated; that the 300 separate markets 
used in the study on which it is based included a number of markets where the 
trunkline carrier had no interest in competing with a local; and, therefore, 
that it is to be expected that the application of the QSI formula creates a 
"bonus" for the local carrier wherever it provides 17 or more percent of total 
| 


service in terms of QSI points. 


. { 
piil 
participation in a market where it has more than 17 percent of the service.’ 
In addition, TWA's limited evidence of its own experience also indicates that 
* where the number of nonstop frequencies in a market is as low as it is here, 
the chances are at best remote that the carrier with the fewer frequencies will 


realize a greater percentage of traffic than its percentage of service in the 


market. 


In order to eliminate the evident distortion of the equation 15/ used by 


the Bureau and followed here by Allegheny, the Examiner has concluded that thé 
extent of.a carrier's participation in a market will be determined - at least 

in the first instance and subject to any adjustment dictated by judgment factors 
by the carrier's index share of QSI points without the further application of 
the equation, Therefore, the equation does not figure in any of the Examiner's 
forecasts, 

In addition to the above departure from the usual QSI technique, the 
Examiner has also found it necessary to modify the Allegheny participation in 
certain beyond area markets as projected by its index share of QSI points. For 
example, the facts do not appear to Support Allegheny's total reliance on the 
QSI to forecast its participation in St. Louis-Philadelphia traffic. Allegheny 
flow provides single plane service in this market on a threeestop basis. It 
Proposes to provide two one-stop and two twoestop flights. This compares with 
pe present service of four nonstop flights by TWA and two by Eastern as well 
as three one-stop and six two-stop flights by TWA. In addition, Allegheny pro- 


————— 


15/ Standard Bureau equation: Y = 1.157x - 2.67, where x equals index 
share, 


hi? 


jects two more nonstop flights in 1970 by the existing nonstop operators. It 
| 
appears, therefore, that Allegheny's contribution te the stop services would 


amount to not quite half of the existing stop flights in the market. Recogniz- 
ing that all but 14 percent of TWA's St. Louis-Philadelphia passengers use its 
nonstop flights, it is difficult to accept the indicated QSI index share for 
Allegheny of 26.4 percent in fiscal year 1970, that is, a fotecast of 21,466 
added passengers. As a matter of judgment, it appears more probable that 
Allegheny will participate in 75 percent of its index ee se 19.8 percent of 


| 
the market. Thus, the Examiner is forecasting a total of 16,045 added passengers 


for Allegheny in this market in fiscal year 1970 (Appendix B). 


| 
As TWA points out, Allegheny's forecast of its New York+Dayton traffic also 


appears to be overstated by the QSI index. Thus, the QSI service points as 
updated by the Examiner allot 22,127 new passengers to Allegheny in fiscal year 
1970 simply as a result of the carrier's adding a single one=stop round trip 

to its existing one-stop trip as compared with the 10 seer flights, two one- 
stop flights and one three-stop flight operated by TWA, and the one one-stop 
flight and one two-stop flight operated by American. According to the index 
Allegheny would participate in 14.6 percent of total traffic. There appears to 

be scant likelihood of Allegheny's achieving this level of participation in the 
face of such a heavy schedule of nonstop service. As in the St. Louis-Philadel- 
phia market, a conservative estimate requires discounting the QSI index entitle- 
ment by 25 percent. The revised estimate credits Allegheny with 16,595 additional 
passengers in this market in fiscal year 1970 (Appendix so) 
At the same time, it cannot be overlooked that Allegheny's existing New 
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York-Pittsburgh schedules also serve Erie and, accordingly, that Allegheny 

will have to re-arrange or add schedules to achieve the New. York-Dayton exten- 
sion involved in the forecast. If such a change is made, the carrier will incur * 
additional costs not accounted for in this record. 

Mohawk challenges Allegheny's estimate that it will carry one New Yorke 
St. Louis passenger on each of its two-stop flights in that market because of 
the large number of nonstop and oneestop flights being provided by other carriers. 
This estimate assumes 700 additional passengers for Allegheny in fiscal year 
1970. A certain number of passengers should avail themselves of Allegheny's new 4 
service. There is no persuasive evidence that the carrier's minimal estimate 
ought to be eliminated. 

In the Norfolk-St. Louis market, where Allegheny now holds authority to 
furnish four-stop service and proposes here to provide one two-stop round trip 
daily, it has forecast participation of 22.3 percent, solely on the basis of the % 
QSI formula, and,therefore, that it will attract 3240 additional passengers in 
fiscal year 1970. Updating the estimate to reflect current service in the 
market ~educes Allegheny's indicated share to 12.3 percent. Considering also 
the circuitous routing of Allegheny's flights via Philadelphia and Pittsburgh, 
as compared with the tendency of air travel between Norfolk and St. Louis to 
flow via Washington, the reduced estimate appears to be more realistic than 
Allegheny's. Accordingly, the carrier will be credited with 1613 added passengers 
between Norfolk and St. Louis in fiscal year 1970. 

TWA objects to Allegheny's use of 100 percent of its proportionate share 


of the markets for the first forecast year because of its lack of identity. 


Allegheny's original forecast made an adjustment to include only 85 percent of 


21. 
full first year entitlement but it subsequently revised its exhibits and 
dropped this adjustment. As Allegheny points out, its predecessor, Lake 
Central, did serve at each of the points involved in the prime markets in 
issue. In such a case, there is no reason to reduce the applicant carrier's 


entitlement. | 


Aside from its specific objections to Allegheny's traffic estimates, the 


overall burden of TWA's criticism of Allegheny's forecast of | a subsidy reduction 
from the proposed services is that it flouts its own recent operating results. 
Thus, it cites Allegheny's first quarter 1969 system operating ratio of .85 as 
compared with the ratio of 1.5 indicated by Allegheny's forecast for fiscal 

year 1971, and the carrier's increasing break-even load factor which TWA contends 


is greater than the load factors Allegheny can expect on the ‘flights it pro- 


poses in this case. 
After the Examiner's revisions to Allegheny's forecast of its package 

proposal. its operating ratio would be 1.38 in fiscal year 1970 and 1.50 in 

fiscal year 1971. While such operating ratios are substantially higher than 

the Allegheny system ratio cited by TWA, this fact in itself proves nothing 

as to the probable financial results of Allegheny's proposed centece here, 

Even if viewed as a warning signal that the forecasts may be too optimistic, 

it should be apparent from the foregoing that the Examiner's traffic forecasts 

are as conservative as judgment and the forecasting techniques recognized in 

Board cases will reasonably allow. On the other hand, some of the deep slashes 

in Allegheny's traffic forecast urged by TWA can only be regarded as extreme. 


In any event, it must be stressed that the second recent fare increase and 


service changes in the markets in issue - factors not available for TWA's 
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consideration - go far to explain the operating ratios indicated for the pro- 
posed services. 

As for the low Allegheny load factors alleged by TWA, Specifically its 
claim that the Allegheny proposal would result in a 37 percent average load 
factor, it should be noted that according to the Examiner's forecast, Allegheny 
average load factor on the projected services in the three prime markets would 
be 51.5 percent in fiscal year 1970, By comparison, Allegheny had a system ~ 
passenger break-even load factor of 46.2 percent during the year ended June 30, 
1969, 

« 

Mohawk contends that Allegheny's revenue estimates are overstated because 
even as Allegheny is planning to introduce economy fares in certain markets it 
is failing to consider the implications of this change with respect to existing 
revenues in those markets. The argument runs that Allegheny provides only j 
S-type Service 16/ in the markets at issue; that the traffic now moving, and 
traffic likely to move without new authority will be S-fare traffic;- but that if 
the new traffic is to be Y or jet coach traffic, then the traffic Allegheny 


would otherwise carry would also have to be charged Y level fares. According 


to Mohawk, setting all its fares at the Y level would reduce Allegheny's forecaét 


a 
of revenues from its single package proposal by $223,000, and its revenues from 


its proposal involving a second nonstop round trip by $265,000. 

Any need for the above adjustment has been removed because TWA has increaséd 
its jet coach fares to the level of Allegheny's S fares in the markets involved”, 
ee 

re 


16/ This is Allegheny's symbol for its single, or jet custom class service; 
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pursuant to the authority of Board Order 69-9-68, September 12, 1969. Thus, 
Allegheny's S fares now match the level of the Y fares of its| competitor. 
Therefore, Allegheny's proposal to introduce fares at the Y level in various 
markets will not involve any reduction in revenues, and, accordingly, will 
not require any modification of Allegheny's forecast of revenues on this account. 
On the other hand, Mohawk is correct that Allegheny has overstated its 
revenues by its method of calculating self-diversion of traffic. Allegheny 
assumes that self-diversion of traffic carried part way, ie to receiving 


new authority in a market, is as large as its participation in the market. 


That is, when Allegheny assumes it will participate in 10 percent of a market 
| 


in which it has been sharing traffic part of the way, it also assumes 90 


percent of the traffic will continue to travel as before, notwithstanding 


Allegheny's new service. It seems more reasonable to assume, as Mohawk has, 


that whatever participation Allegheny had in a market would be entirely diverted 
to its new through service. Therefore, the Examiner's revision of Allegheny's 
forecast includes provision for self-diversion of 100 percent. 


The final adjustment urged by Mohawk concerns the costing of Allegheny's 


proposed NorfolkePhiladelphia-Pittsburgh flights. At an early stage of the 
proceeding the Bureau had included in its forecast an estinate of the cost of 
an additional DC-9 round trip between Norfolk and Pittsburgh because it believed 
the extension of the Allegheny St. Louis-Norfolk flight beyopd Pittsburgh to 


Philadelphia and Norfolk did not tie in with Allegheny's existing schedules. 


It decided that if the Pittsburgh-Philadelphia-Norfolk flight was to be entirely 


new, there would be new revenues and expenses to consider over the existing 
system. Using second quarter 1968 traffic as a base, the Bureau estimated that 
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in fiscal year 1970, Allegheny would have an operating gain of $32,000 and a 
total subsidy need of $178,000. 

Allegheny has submitted its own estimate of the cost of a Separate Pitts- « 
burgh-Philadelphia-Norfolk round trip based on second quarter 1969 traffic data.“ 
The Bureau's witness agreed at the hearing that this revision was proper and 
that the Bureau would also have reflected the later traffic information had it 
been available, According to the Allegheny updated forecast it would have a 
subsidy need reduction of $64,000 in fiscal year 1970 and one of $184,000 Be 
1971, 

Mohawk contends that Allegheny has discontinued its Norfolk-Pittsburgh 
service and that there is no present flight which can be extended; that any 
contention by Allegheny that it expects to reinstitute this service and there- 
fore should not be charged with the cost of the flight must be rejected in the z 
absence of evidence to this effect; and that it is more reasonable to conclude 
that Allegheny will renew the service only if it gets the authority it has 
requested in this proceeding. It also relies on the Bureau's forecast that 
the flight would result in a substantial subsidy need. rg 

Allegheny's approach to the treatment of the costs of the Norfolk-Philadel- 
phia-Pittsburgh flight is that if such a flight is being operated by the time 
of the decision in this case, Allegheny should not be credited with any profit « 
therefrom; however, if, the flight is not provided until after the decision, 
then it should be credited with all the revenues as well as charged with the 
costs of the Norfolk-St. Louis service proposal. It concludes that if Allegheny» 


is charged with this flight the combined Operating results should reflect the 


added profits from the Norfolk-Pittsburgh round trip. 


25, 
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| 
The Bureau states in its brief that since Allegheny has submitted an up- 


dated forecast for the Norfolk-Philadelphia-Pittsburgh flight showing a subsidy need 
| 
» reduction, it is satisfied to treat the flight as part of the existing system. 
| 
& Since it is reasonable to make such an assumption predicated as it is on an 


- anticipated profit and, therefore, on the carrier's normal Pacearteeeo capitalize 
4 on it, the Examiner has also included the flight as a part of his forecast. 
° The only cost adjustment of Allegheny's forecast urged by another party 
rans from TWA's claim that a 3 to 5 percent escalation factor should be included 
« in Allegheny’ s forecast on the ground that today's unit cost data cannot be 
+ used in determining tomorrow's costs. Although TWA contends chat the Board has 
° 
Ke adopted a hold the line policy on fares while costs have "skyrocketed", the facts 
«are that the fare increase allowed in February 1969 meant a 3,8 percent average 
* increase for the trunk carriers, and a 12.1 percent average increase for the 
local service carriers, while the fare increase in September 1969 has meant an 
increase of 7 percent for the trunk carriers and 10.26 percent) for the local 
< service carriers. Clearly, an inflation factor is not justified. 
Upon consideration of the above adjustments, the evidence of record, and 
» the data in Appendixes B and C, respectively, it is found that) if authorized to 
x provide the nonstop services it proposes for all three markets in issue, 
» Allegheny would realize a subsidy need reduction of $511,190 in fiscal year 


1970, and a subsidy need reduction of $1,017,805 in fiscal year 1971. 


- Allegheny's Separate Segment Proposal 


St. Lovis-Pittsburgh 
In fiscal year 1970 Allegheny expects to carry 25,480 passengers in its 


, nonstop St. Louis-Pittsburgh service alone. It anticipates that it will benefit 
| 
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a total of 51,708 passengers as a result of providing a round trip flight 
between St. Louis and Boston and another between St. Louis and Norfolk each 
of which includes a St. Louis-Pittsburgh nonstop service. 

By using essentially the same techniques in forecasting revenues and 
expenses as it followed with respect to its package proposal, Allegheny has 
forecast a substantial operating profit and a subsidy need reduction in both 
fiscal year 1970 and fiscal year 1971 as a result of its projected services 
in the St. Louis-Pittsburgh nonstop market, 

FY_1970 FY 1971 

Operating Profit $630,506 $944, 240 

Return & Tax $409,799 $409,799 


Excess Over Return 
& Tax | $220,707 $534,441 


The Bureau predicts that. Allegheny's operation of a single nonstop round 
trip in the St. Louis-Pittsburgh market will result in a subsidy need reduction 
of $49,000 during fiscal year 1970 and $197,000 in fiscal year 1971. For this 
reason and the further expectation that Allegheny's single nonstop round trip 
plus two one-stop round trips via Columbus and Dayton, respectively, will 
benefit 29,460 additional passengers in fiscal year 1970 as compared with 
Mohawk's forecast of 24,362 passengers in the St. Louis-Pittsburgh market or 
the Bureau's own forecast of 25,480 nonstop passengers for Mohawk, the Bureau 
recommends granting Allegheny's application for nonstop authority in this market. e 

According to the Examiner's forecast, detailed in Appendix D, Allegheny's e 
operation of two nonstop round trips between St. Louis and Pittsburgh as part 


of St. Louis-Boston and St. Louis-Norfolk services, in conjunction with a round 
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trip St. Louis-Columbus-Pittsburgh, and another round trip St. Louis-Dayton- 
Pittsburgh, as projected by Allegheny, would afford the carrier 43,574 


i 
additional passengers and result in a subsidy need reduction! of $20,661 in 


. NG 
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fiscal year 1970, and a subsidy need reduction of $271,358 in fiscal year 1971. 
| 
St. Louis-Columbus 


vy 
Allegheny's forecast of its operating results from its Pittsburgh-Columbus- 

St. Louis single round trip proposal, which assumes two nonstop round trips 

between St. Louis and Pittsburgh, and one round trip Pittsburgh-Dayton-St. Louis, 

indicates a subsidy need reduction in fiscal year 1970 of $371,000, and one 

of $604,000 in fiscal year 1971. This forecast reflects Allegheny's claim of 

53,527 added passengers in fiscal year 1970 in this market. | 

The Bureau's breakout of the St. Louis-Columbus service is based, as are 
its other forecasts, on Allegheny's own estimate of Saeeer traffic under its 
original proposal of one nonstop round trip between St. Louis and Pittsburgh. 
The Bureau forecast reflects both the fare increases in February 1969 and the 
! 
latest available carrier unit costs as reported for the year ended March 31, 1969. 
On this basis the Bureau estimates that Allegheny's one nonstop round trip in 
| 
the St. Louis-Columbus market will result in a subsidy need reduction of $269,000 
in fiscal year 1970 and a reduction of $485,000 in fiscal ee 1971, and 
recommends that the carrier be granted nonstop authority in the market. 
There is no dispute between the applicants as to the plofitabiiity of the 

St. Louis-Columbus nonstop service proposed by Allegheny nor that it would mean 
a substantial improvement of the carrier's subsidy position, Mohawk states 
that it does not oppose an award to Allegheny of nonstop authority in the St. 


Louis-Columbus and St. Louis-Dayton markets. 


rs 
The Examiner's forecast of the operating results of this service verifies | 


the appraisal of the above parties. As disclosed in Appendixes B and C, =~ 
respectively, it appears that the carrier would realize a subsidy need reductiof 
of $418,442 in fiscal year 1970 and $657,448 in fiscal year 1971 from the St. 
Louis-Columbus service projected by Allegheny, regardless of whether the carrier, 
operates a second St. Louis-Pittsburgh nonstop round trip. 

St. Louis-Dayton 


Allegheny's breakout of the St. Louis-Dayton service indicates that in 


fiscal year 1970 the carrier expects to make an operating profit of $139,000 ~ 


from that flight as part of a service involving two nonstop round trips between, 

St. Louis and Pittsburgh, and one round trip in the Pittsburgh-Columbus-St. 

Louis market, but that this would also mean a subsidy need of $96,000. In 

fiscal year 1971, however, the carrier predicts an operating prifit of $257 ,000_ 

and a reduction in subsidy need of $22,000 as a result of this service. — 
While the Bureau forecasts a subsidy need from St. Louis-Dayton service in 

both forecast years, apparently because of costs updated to reflect data for the 

year ended March 31, 1969, it stresses that Allegheny would realize substantial < 

Operating profits in both forecast years, specifically $102,000 in fiscal year by 

1970 and $215,000 in fiscal year 1971. It also considers it significant that 


Allegheny's fiscal year 1971 operating profits would cover as much as 92 percent 
. 


f 


of the indicated return and tax allowance for that year, and result in a 
subsidy need of only $18,000. Under the circumstances, it advocates granting 
Allegheny permissive authority to provide nonstop service between St. Louis and 4 
Dayton. 

The Examiner's forecast, based on the same service assumption as Allegheny's, 


indicates a subsidy need reduction of $25,140 in fiscal year 1970 from the 
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St. Louis-Dayton service, and a subsidy need reduction of $155,148 in fiscal 
year 1971 (Appendixes B and C). The addition of a second nonstop round trip 
between St. Louis and Pittsburgh would not affect this result, 
Mohawk's Traffic and Operating Results 
By offering two nonstop round trip flights per day in the St. Louis- 
Pittsburgh market Mohawk expects to carry more than 24,000 passengers in fiscal 
year 1970 in that market alone. In addition to the passengers in the prime 
market, it predicts it will benefit almost 22,000 passengers i fiscal year 
1970 in the beyond segment markets, including St. Louis-Albany, St. Louis- 
Syracuse, and St Louis-Elmira. 
In the St. Louis-Albany market Mohawk plans at least one|two-stop round - 
trip as an extension of one of the three Albany-Syracuse-Pittsburgh round trips 
it is currently providing. Thus, it would be able to provide first competitive 
single plane service in a market now being served by Re That carrier 
is now providing only one three-stop round trip per day as conipared with two 
three-stop round trips aod a single oneestop flight from Albany to St. Louis 
as of the end of 1968. Considering the current minimal level of American's 
service, Mohawk expects that it could attract 5215 passengers jin the St. Louis- 
Albany market in the fiscal year 1970. | 
. Mohawk would compete with American in the St. Louis-Syracuse market by 
providing a one-stop and a two-stop round trip daily. ean now offers only 
@ two-stop and a three-stop round trip daily in this market which represents a 
decline from the service provided a year ago. Eastern, the second carrier in 


the market, offers no single plane service at all. 


Since, as Mohawk points out, all St. Louis-Syracuse flights are routed 
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through Chicago, it contends that the timing of these flights is governed by 
the nature of the Chicago traffic, and the Chicago stop results in elapsed 


times ranging between 3:38 and 4:53. By contrast, the flights Mohawk would 


offer would have elapsed times as low as 2:50 and no more than 3:44. According 


to Mohawk's latest forecast it expects to carry 7000 passengers in the St. o 
Louis-Syracuse market in fiscal year 1970 - a substantial increase over its 
earlier forecast on the basis of American's service prior to its recent service 
*eductions. 

Mohawk would offer first single plane service in the Elmira-St. Louis 
market, and, accordingly, anticipates that it would stimulate the market by 
100 percent. It claims it would transport 3140 passengers in that market in 
fiscal year 1970. 

Mohawk has included in its forecast of beyond area traffic a total of 
almost 3600 passengers in fiscal year 1970 to be benefited by first single on 
carrier and first scheduled connecting services. This estimate involves service 
between St. Louis and Binghamton and between such cities served by Mohawk as 
Burlington, Keene, Massena, Ogdensburg, Watertown, Worcester, on the one hand,  « 
gnd St. Louis on the other. Mohawk asserts that it now schedules service betweé 
the latter group of cities and Pittsburgh or other points on.its proposed St. 
Louis services, and expects to share in 50 percent of the forecast traffic in . 
these markets in fiscal year 1970. \ 

Mohawk has also forecast potential passengers under the designation of 
"candidate traffic". These represent passengers who move between points on 


Mohawk's proposed St. Louis flights and points west of St. Louis. They do not - 


presently move through St. Louis but are destined for points west of St. Louis 
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31. | 
| 
which now receive single plane service from and to St. Louis.| The passengers 


rerouted by Mohawk in its forecast now use multiple carrier routings but could 
proceed more directly through St. Louis if the service were available. Mohawk 


adds almost 8500 passengers before self-diversion to its forecast traffic in 


| 
fiscal year 1970 from such "candidate traffic" between Albany, Syracuse, and 


Elmira, on the one hand, and points west of St. Louis, on the other, as well 
| 


| 
as between Pittsburgh and points west of St. Louis. Mohawk concedes that the 


Pittsburgh rerouted traffic would also be available to Allegheny but maintains 


| 
that Mohawk could be expected to carry more of it because it proposes more St. 


Louis-Pittsburgh nonstop frequencies. : 

Mohawk claims that St. Louis-Pittsburgh nonstop authority would help 
strengthen it because of its forecast that it would earn almost $24,000 over 
its return and tax requirements in fiscal year 1970 and over $275,000 in excess 
of return and taxes in 1971 on the basis of a ratio of aircraft investment to 
total investment of 135 percent. However, if the usual 50 percent add on for 
related investment is made as required by Subpart K of the Board's Rules of 
Practice, the carrier forecasts that its subsidy need would ble increased in 
fiscal year 1970 by $11,300. while it would have a subsidy need reduction in 
fiscal year 1971 of $240,000. These forecasts reflect increased fares allowed 
by the Board in February 1969 and updated costs. 17/ | 
: Like Allegheny, Mohawk has adopted the techniques of forecasting used in 
the QSI formula which it has applied to calendar year 1967 traffic as a base. 
It has also used historic growth rates in the respective markets. But in most 


17/ Local Service Air Carriers’ Unit Costs, year ended March 31, 1969. 
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of the major markets it reduced its service quality entitlement by 10 percent re 
so as to take only 90 percent of its projected share of the market indicated nm 
by the QSI. 

The Bureau takes a markedly different view of Mohawk's prospects of a 
benefiting from nonstop authority in the St. Louis-Pittsburgh market. The “ 
Bureau predicts that an award of such authority to Mohawk would produce subsidy 
need increases for that carrier of over $332,000 during the fiscal year 1970 s 
and $117,000 during fiscal year 1971. o 

The most important difference between the Bureau and Mohawk concerns the 
carrier's revenue estimates of rerouted and on-line connecting passengers 
described above. The Bureau has completely disregarded such passengers and 
the revenues involved in order to achieve comparability between the Mohawk and 
Allegheny forecasts, inasmuch as Allegheny has not forecast any on-line or 
interline connecting passengers from points on its system which compare with #< 


those used by Mohawk in its forecast. The Bureau notes that Allegheny is also 


in a position to claim such passengers if it so chooses. 


Yet, a market by market analysis of the merits of the claim leads to a substan- 
tially similar result. Thus, the Examiner has reviewed Mohawk's estimates, and*® 
finds that instead of the almost 8500 passengers before self-diversion the 
carrier alleges would be attracted to it as rerouted traffic beyond St. Louis, 
it appears much more probable that it would attract only 2613 passengers, a 
figure which would be further reduced by self-diversion to 1248 (Appendix E). 
The reasons for such a sharp reduction in the estimate are clear. Since 


Mohawk prepared its data, connecting services over the more circuitous routings © 
N 


] 
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have improved appreciably, so that despite the circuity, Mohawk's proposed 


e 
service would be inferior to the more frequent and more rapid 
vo 


by connection at Chicago and New York. 


number of passengers now moving via Chicago would shift to St. 


unsupported by objective evidence; in fact, the latest availab 
. 
not reflect the kind of connecting service at St. Louis which 


the Mohawk estimates. Moreover, the main east-west traffic fl 


4 
A system is via Cleveland and Detroit rather than the more south 


of St. Louis. Therefore, the underlying hypothesis of Mohawk’ 


attract passengers in the numbers it predicts runs counter to 
e ‘ 
pattern of its operations and its established economic incenti 


Mohawk's inclusion of much of this connecting traffic must be 


speculative and subject to errors of duplication. 18/ 


service available 


Mohawk's assumption that a substantial 


Louis is 
le schedules do 
is implicit in 
bw on Mohawk's 
erly direction 
§S ability to 
both the basic 
ves. Finally, 


rejected as both 
| 


| 
The other main areas of dispute involve the Bureau's use of the standard 


Subpart K procedure prescribed in the Board‘s Rules of Practice to compute 


Mohawk‘s utilization and assign Mohawk related investment equa 
of the investment in aircraft. 


~ hour utilization in the proposed service than that of its syst 


to 50 percent 


Mohawk claims that it would have a higher flight 
| 


lem because it 


would not be serving the congested New York airports which figure in more than 


» half of its flights, and because the stage length of 555 miles 


these advantages Mohawk alleges that as compared with its syst 
| 


bw issue exceeds its system length of hop of 170 miles by 226 percent. 
| 


on the route in 


Because of 


em block to flight 


18/ For example, in the St. Louis-Syracuse market, Mohawk! s 
includes local and connecting traffic. 


*s forecast 


The addition of on-line connecting 


_ traffic at Syracuse, such as Ogdensburg passengers, is redundant . 


12% 
34, 
ratio of 1.30 during the year ended March 31, 1969, the service it plans in 
this case will allow a block to flight ratio of 1.12 and, therefore, a aon” 
~ 
of depreciation expense and the allowance for investment. 
The second variation from Subpart K procedure urged by Mohawk is a 35 


» 


percent provision for "related investment" instead of the prescribed 50 percent 
* 

allowance. The record shows that the Mohawk ratio of total investment to air- 
craft investment was 138 percent in 1966, 137 percent in 1967 and 135 percent 
in 1968. Since there has been a substantial variation between the prescribed 
allowance and Mohawk's actual experience for three years, Mohawk argues that a 
departure from the Subpart K method is justified. 

At first blush, these Mohawk bids for departure from the prescribed Subpart 
K procedures appear to have merit, but in the final analysis are not persuasive. 
Allowing the variances urged by Mohawk would lead to a selective whittling away 
of ghe underlying concepts of the Board's procedures which are designed to account 
for,a whole complex of factors involved in forecasting, including those Mohawk 
relies on. Such variances occur in the experience of different carriers from 

2 


time to time, but have not been considered sufficient by the Board to warrant 


abandoning the Subpart K procedures whenever an individual carrier can isolate 


a pérticular situation which seems to support an exception in its favor. 19/ 


19/ See, for example, the Board's recent rejection of claims for recognitiom 
of experienced ratios of total investment to aircraft investment of 1.24 and 
1.18 by Frontier and North Central Airlines, respectively, in the Denver-Twin 
Cities Service Investigation, Order 69-4-20, April 2, 1969, and by Frontier 
in the Service to Albuquerque Case, Order 69-7-136, July 24, 1969. As the Board | 
noted in the former case, at p.6, n. LL: 
"The Bureau contends, and we agree, that a 1.50 ratio, which is specified 
by Subpart K, is appropriate in that it more nearly reflects long-term 
industry-wide experience and is not distorted by short-term factors related 
to the introduction of new aircraft." 
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5 
- Given the facts alleged here by Mohawk, adherence to Subpart !K procedures 


‘4 for forecasting its operating results will not only preserve | the overall pur- 


pose of the regulations, but, at the same time, will also assure a more conser- 


vative and more reliable prognosis. 


On the basis of the foregoing and all the evidence of record, it is found 


e | 
as detailed in Appendixes F and G, respectively, that if authorized to operate 


its service proposal involving two nonstop round trips between St. Louis and 


~ ets Mohawk will realize a subsidy need reduction of $57, 444 in fiscal 


~ soe 1970 and $280,974 in fiscal year 1971. 


SELECTION OF THE CARRIER FOR ST. LOULS-PITTSBURGH NONSTOP AUTHORITY 


According to the Examiner's forecasts, both applicants would benefit 


| 
financially from authority to provide nonstop service in the| 


St. Louis-Pittsburgh 


market, But it is worth noting that these forecasts also advise that the 


3 potential benefit to the public treasury in the form of reduced subsidy support 


would be somewhat greater over the long run if Allegheny's proposal to serve 


| 
all three markets in issue were implemented rather than having the authorities 


split between Mohawk and Allegheny by awarding St. Louis-Pittsburgh authority 


to Mohawk and St. Louis-Columbus/Dayton nonstop authority to 


Allegheny. 


There is a much greater contrast between the relative capacities of the 


» applicants to benefit the traveling public. If a comparison 


is made on the 


x basis of the respective proposals for two nonstop round trips between St. Louis 


and Pittsburgh, it appears that in fiscal year 1970 Allegheny would benefit 


20,294 passengers after self-diversion as compared with Moha' 


*s indicated beyond 
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area traffic of! 11,792 passengers. 20/ Moreover, it appears that Allegheny 
would benefit as many as 53,559 beyond area passengers in the same forecast as 
year if it were allowed to implement its basic service proposal of one nonstop 
round trip in each of the markets in issue. Thus, either of the Allegheny 2 
service plans would convenience far more air travelers than Mohawk's proposal. ‘ 
In this connection, it should also be noted that, as compared with 
Allegheny and its opportunities for service in the St. Louis-Pittsburgh market, 
Mohawk, lacking intermediate traffic support and strong beyond area traffic e 
ee would be more vulnerable to TWA's competition. 
As the holder of restricted authority in the markets in issue, Allegheny 


has a stake in them, as evidenced by the 10,430 passengers it expects to have 


in the St. Louis-Pittsburgh market in 1969 and the 33,208 it expects to trans- 


port in all three markets during the same year. 21/ On the other hand, Mohawk 


holds no operating authority between St. Louis and Pittsburgh, and, as a result, 
would have to establish a new station at St. Louis in order to handle only two 
departures 4 day in a comperttive market. Besides, one incident of Mohawk's 
lack of existing station facilities would be a probable delay in service until 
such facilities could be established. 

With its stake in a part of the St. Louis-Pittsburgh market, Allegheny, 


w 


a 
20/ A detailed analysis of the beyond area passengers which the applicants 
may properly claim is provided in Appendix H. 


21/ Based. on company records for the first six months of 1969 expanded 
(AL-R-6). 
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of course, would be subjected to additional competition and score diversion 
: of its current annual revenues of $438,000 if Mohawk were granted superior 
woperating rights in the same market. In fact, any financial benetics Mohawk 

might realize from nonstop authority in this market would, in some degree, 

be at the expense of the other subsidized carrier. Such a result would be 

ontrary to the Board's usual policy of not pitting two local Service carriers 

against each other for local traffic in terminal to terminal markets, especially 


@where one of the carriers already holds restricted authority which it exercises 


and which affords a source of revenue. This is not a case of entry mileage 


| 
Or one where each local service carrier would depend on traffic from different 


| 
ntermediate markets. 
| 


O£ equal moment is the corollary consideration that since Mohawk holds no 
authority in any of the markets in issue, the grant of any sow oe all of 
Allegheny's application will not threaten any of Mohawk's oon income. 

Since Mohawk does not serve between Pittsburgh and St. Louts, it is clear 
that as between Mohawk and Allegheny the latter has the advantage of historic 
interest and identity in the market. This advantage is not especially Signifi- 
cant since Allegheny has been providing two-stop service in the; St. Louis- 
Pittsburgh market only since its merger with Lake Central cnich become effective 
in July 1968. The true importance of Allegheny's presence in the market is its 
exposure to diversion. | 
y Another positive aspect of an award of nonstop authority to Allegheny in 
his market as well as the others in issue is that it means the | removal of the 


carrier's Indianapolis restriction which presently impairs its ability to 


compete with TWA and develop the local markets. This result is wholly con- 


RUS 
38, 
sistent with the Board's long-standing policy of eliminating restrictions on 
route authority when the purpose of the restriction is no longer being served 
or where the removal would benefit a local service carrier and the traveling 
public. 

Mohawk makes an extensive argument in its brief that it has a greater 
need for route strengthening than Allegheny; that Allegheny has substantially 
greater opportunities for future route strengthening because of the nature of 
its system as compared with Mohawk's; and that where there is a choice between 
Allegheny and Mohawk for route strengthening and there is no decisive consider- 
ation favoring Allegheny, Mohawk must be selected. 

However, several of the same considerations which led the Board to discou 
Mohawk's argument for route strengthening in the Allegheny Airlines Route 97 


Investigation 22/ appear to be controlling here. The Board there rejected the 


Mohawk contention that it has a "shortage of opportunities for route strengthen 


ing”. Nor can Mohawk's arguments be regarded as persuasive in the light of the 
fact that the thrust of Allegheny's application in this proceeding is to have 
stop restrictions lifted from services which the carrier is now providing and 
which would, of course, be subject to diversion and resulting financial injury 
to Allegheny if Mohawk were awarded superior authority in the same market. 

It should be apparent from the above consideration of the relative merits *° 
of the carriers' applications that the logic of Allegheny's case for selection 
is so compelling as to overshadow Mohawk's claim that as between the two carriers 


it should be chosen because it has the greater need for route strengthening. 


22/ Docket 17436, Order 69-243, February 11, 1969. 
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Whatever the merits of Mohawk's case for route strengthening in another context, 
it cannot be acted on favorably in the light of the evidence of this record. 

Ss arecvers since the market would not support more than one additional nonstop 
carrier, there is no problem of whether nonstop authority should be awarded to 
both applicants. 

Accordingly, upon consideration of all of the foregoing and the evidence 
of record, it is found and concluded that the public convenience and necessity 
requires that Allegheny be authorized to provide competitive nonstop service 


in the St. Louis-Pittsburgh market. It is further found that Mohawk's applica- 


tion for similar authority should be denied. 


DIVERSION 
| 
While TWA asserts in its brief that authorizing a local service carrier 


to provide nonstop service in the markets in issue would expoge TWA to diversion 


of up to $2 million of revenues, it has offered no estimate of diversion nor any 
evidence at all on the subject. In any event, there is no indication that 
granting Allegheny's application in its entirety would have an adverse effect 
on TWA. During the year ended March 31, 1969 TWA's domestic passenger revenues 
amounted to $621 million. Assuming that Allegheny's proposed | service actually 
diverted as much as $2 million of TWA's revenues - which is highly improbable - 
this sum would represent only a minuscule fraction of TWA's total annual domestic 
passenger revenues. Besides, normal market growth would soon offset any actual 
loss of revenues by TWA as a result of an award of competitive nonstop authority 
in this case. 
Going beyond its objection on the ground of possible diversion of revenues, 


TWA urges the Board to deny the instant applications for fear) that such competi- 
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tive authorizations would compound the current industry over-capacity problem. 
TWA's thesis, appears to be that the Board should "stay its hand" because the ~ 
industry is experiencing losses due to a combination of factors including 
increased capacity. 

As shown above, the authorities in issue should have no significant 
adverse impact on TWA. If, because of recent industry losses, TWA is really 
asking the Board to undertake a Sweeping reappraisal of its policies which 
would cut across the entire span of its regulatory powers, including not only 
licensing, but also its power to set fares and rates and further the develop- 
ment of a sound air transportation system, this Subpart M proceeding is clearly,§ 
not the forum for such a review. Under the circumstances, the applications © 


must be disposed of on the basis of the record and existing policy. 


It should be emphasized that the stay TWA seeks would mean the preserva- <« 


tion of its present monopoly status in the three markets in issue. However, < 
the record clearly calls for extending the benefits of competition in these 
markets to the traveling public, especially since there is no evidence that such 


competition would materially harm TWA, 


THE SCOPE OF THE AUTHORITIES GRANTED 
With the dismissal of American's application, Allegheny becomes the only 
applicant for nonstop authority in the St. Louis-Columbus/Dayton markets. 
Therefore, there is no problem of selection of the carrier to fill the need 
for competitive nonstop service in the St. Louis-Columbus market found earlier. 
As already shown,there is abundant evidence that both Allegheny and the 
traveling public would benefit from granting the carrier the right to furnish 


nonstop service in the St. Louis-Columbus market. Accordingly, it is found 
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that the public convenience and necessity requires that Allegheny be authorized 
A 
to provide nonstop service between St. Louis and Columbus. 


_~ 


The problem of how to treat Allegheny's request for nonstop authority 


between St. Louis and Dayton because of the finding that the public convenience 
Ll i 


and necessity does not require competitive nonstop service has already been 


* 


alluded to, supra, p. 10. And, as there indicated, guides to| determining the 

7 question are provided by the Board in the Reopened New York-Florida Renewal 

- Case. 23/ The Board there removed a number of restrictions on Allegheny's 
operating rights in various n.rkets through grants of permissive authority on 
the strength of findings which may also be made in the case of Allegheny's 

, request for St. Louis-Dayton nonstop authority. Thus, the record here demon- 
strates that Allegheny would realize a subsidy need reduction in both forecast 

iy years from the service; that over 38,000 passengers would avail cheemetes of 


2 the round trip service extending from St. Louis via Dayton to New York in fiscal 


year 1970; and that this service would have no substantial or permanent adverse 


effect on TWA, Moreover, granting Allegheny permissive nonstop authority in 


this market would allow the carrier to decide, through the exercise of its own 
business judgment, whether to continue the nonstop service if the anticipated 
traffic demand fails to materialize. With this option open to it, the carrier 
4 need not incur losses in this market, a significant consideration in view of 
» the subsidy ineligible feature of Allegheny's application. | 


In view of the foregoing and the evidence of record, the public convenience 


* | 
23/ These were also followed in the Allegheny Airlines Route 97 Investigation, 


Supra. 
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42. 
and necessity! requires modification of the restrictions in Allegheny's certifi- 


cate so as to permit it to operate nonstop service between St. Louis and ma. 


Dayton. 


$ Despite Allegheny's request for certification of new segments covering - 


each of the markets in issue, the lack of a clear need for competitive nonstop .« 
service between St. Louis and Dayton at least for the present and in the 
immediate future commends reliance on permissive rather than the mandatory x 
authority applied for. However, the findings that competitive nonstop service » 
4is required in the St. Louis-Pittsburgh and St. Louis-Columbus markets warrant 


granting the requested new route segments covering these markets, thereby 


&bligating Allegheny to furnish such competitive service. 
; 


TWA would have any grant herein of new authority to a local service carrier 


made on a temporary basis only. However, any serious reservations about the » 
economic impact of the new authorities on Allegheny have been accounted for by 
pranting only | permissive authority in the St. Louis-Dayton market. There is 
no reason to fetter the carrier with a time limit and thereby impair its capacity 
to develop the markets involved. Accordingly, no such limit will be imposed 
on the authorities granted Allegheny. 

The authorities granted herein will be made subsidy ineligible. 

One last point as to the authority to be conferred should be considered. 
It stems from|the contentions of Flying Tiger Line, Inc. (Flying Tiger) for 
dismissal of the Allegheny application and denial of Mohawk's motion to consoli- 
date its application insofar as they relate to authority to carry property and 


mail in all-cargo aircraft. Flying Tiger's contentions were filed in answer to 


these pleadings of the local service carriers. The main reason given for 
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Flying Tiger’s opposition to a hearing on this aspect of the applications 
was that it was seeking all-cargo authority in another aie case in the 
St. Louis-New York/Boston/Philadelphia markets, and, therefore, the issue of 
equivalent operating authority should not be tried here. While the Board 
did not expressly mention the Flying Tiger arguments in its order consolidating 
and setting the foregoing applications for hearing (Order 6946-85, June 16, 
1969), that order may be construed as disposing of the Flying Tiger requests. 
In any event, even if it is not so construed, the fact that Flying Tiger sub- 


sequently took no part at all in this proceeding supports the conclusion that 


the carrier has abandoned its position in this case, and, accordingly, its 


contentions need not be given further consideration. 


ULTIMATE CONCLUSIONS 

On the basis of the foregoing findings and conclusions and all the facts 

of record, it is found and concluded that: 
1. The public ees and necessity requires the ae ene of 

Allegheny's certificate for route 97 so as to permit Allegheny, on a subsidy 


ineligible basis, (a) to engage in the air transportation of persons, property 


i 
and mail over new segments between the terminal point St. Louis, Mo. and the 


terminal point Pittsburgh, Pa., and between the terminal point St. Louis, Mo. 


| 
and the terminal point Columbus, Ohio, and (b) to operate nonstop service 


| 
between St. Louis, Mo. and Dayton, Ohio. 


2. Allegheny is fit, willing, and able to perform such air transporta- 


| 
| 
i 
tion and to conform to the provisions of the Federal Aviation Act of 1958, as 


amended, and the rules, regulations and requirements of the Board thereunder. 
| 


3. For the purpose of determining the license fee prescribed by section 


389.25 (a)(2) of the Board's Organization Regulations, the annual gross 


transport revenue increase for the first full year of operations attributable 
to this certificate amendment will be between $1 million and $5 million. 

4. The application of American in Docket 20542 should be dismissed and 
the application of Mohawk in Docket 20556 should be denied. 


An appropriate order and certificate are attached. 


Milton H. Shapiro 
Hearing Examiner 


November 10, 1969 
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PESO | 


ST. LOUIS-DAYTON/COLUMBUS/PITTSBURGH SCHEDULES 


Carrier Depart Arrive 
St. Louis - Dayton 


Eastbound 


. St. Louis - Columbus 
Eastbound 


9:52am 
5:17pm 
7:52pm 
10:10pm 


4 29 a Appendix A 
: Page 2 of 2 
Carrier Depart A>rive Stops 
St. Louis - Pittsburgh 
Eastbound 


TWA 8:05am 10:30am 
Allegheny 
TWA 


TWA 
Allegheny 
TWA 


NONKHNNONNO 


Allegheny 
TWA 


TWA 
TWA 
Allegheny 
TWA 


TWA 
Allegheny 
TWA 


TWA 
TWA 


RPRPNMNOrRNMNFH ON 


Source: Official Airline Guide Sat Reference Edition), 
October 1, 1969. 
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ST. LOUIS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF ALLEGHENY'S SERVICE PROPOSALS 1/ 
FISCAL YEAR 1970 


Total Flying Operations + Maintenance 
Total Aircraft Depreciation | + 272,999 
Total Aircraft Operating Expense | 1,369,380 


Total Servicing Expense | $ 1,730,069 


Return on Investment and Tax Allowance $= 671,274 


Total Estimated Cost of Route Operations | $ 3,770,724 


Traffic Data: 
Passengers 
Revenue Passenger Miles 
Passenger Ton Miles 
Property and Mail Ton Miles | 
Total Ton Miles | 6,639,238 


Commercial Revenue: | 
Passenger | $ 3,986,884 
Property and Mail : 295,029 
Total Commercial Revenue | $ 4,281,913 
Total Operating Expense _ $ 3,099,450 
Operating Gain | $ 1,182.46) 


Subsidy Need Reduction $ 511,190 


1/ One round trip daily in each of the following services: 
S Boston-Philadelphia-Pittsburgh-Columbus-St. Louis | 


») Norfolk-Philadelphia-Pittsburgh-St. Louis (page 3) 
c) New York-Pittsburgh-Dayton-St. Louis (page 4) 
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ST. LOUIS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
. OF ALLEGHENY'S SERVICE PROPOSALS 


BOSTON-ST. LOUIS ROUND TRIP 
FISCAL YEAR 1970 


Total Flying Operations + Maintenance 
Total Aircraft Depreciation 
Total Aircraft Operating Expense 


Total Servicing Expense 
Return on Investment and Tax Allowance 
Total Estimated Cost of Route Operations 
Traffic Data: 

Passengers 

Revenue Passenger Miles 

Passenger Ton Miles 

Property and Mail Ton Miles 

Total Ton Miles 
Commercial Revenue: 

Passenger 


Property and Mail 
Total Commercial Revenue 


Total Operating Expense 
Operating Gein 


Subsidy Need Reduction 


"389,497 
Ou , 8h: 


760,899 
233,218 

$ 1,478,461 
51,243 
27,172,000 
2,581,340 


351,062 
2,932,402 


130,699 
$ 1,896,903 


$ 1,245,243 
$ 651,660 
$ 418,40 


ST. LOUIS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS | 
OF ALLEGHENY'S SERVICE PROPOSALS 


NORFOLK-ST. LOUIS ROUND TRIP 
FISCAL YEAR 1970 


Total Flying Operations + Maintenance 317,388 
Total Aircraft Depreciation 83,305 
Total Aircraft Operating Expense 4.00 , 694 


Total Servicing Expense 420,111 
Return on Investment and Tax Allowance 204 ,838 
Total Estimated Cost of Route Operations | $ 1,025,643 


Traffic Data: | 
Passengers 2k ,289 
Reveme Passenger Miles | 16,657,000 
Passenger Ton Miles 1,582,415 
Property and Mail Ton Miles 215,208 
Total Ton Miles 1,797,623 


Commercial Revemue: 
Passenger | $ 1,027,923 
Property and Mail 15932 
Total Commercial Revenue _ $1,093,2%9 
Total Operating Expense | $ 820,804 


Operating Gein | $ 272,4h5 


Subsidy Need Reduction | $ 67,607 


pi4s 
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ST. LOUIS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF ALLEGHENY'S SERVICE PROPOSALS 


NEW YORK-ST. LOUIS ROUND TRIP 
FISCAL YEAR 1970 


Total Flying Operations + Maintenance 
Total Aircraft Depreciation 
Total Aircraft Operating Expense 


Total Servicing Expense 549,059 
Return on Investment and Tax Allowance 233,218 
Total Estimated Cost of Route Operations $ 1,266,621 
Traffic Data: 
Passengers 38,028 
Revenue Passenger Miles 17,691,000 
Passenger Ton Miles 1,680,645 
Property and Mail Ton Miles 228 , 568 
Total Ton Miles 1,909,213 
Commercial Revemue: 
Passenger $ 1,202,757 
89,004 


Property and Mail 95 
Total Commercial Revemue $ 1,291,761 


Total Operating Expense $ 1,033,403 
Operating Gein $ 258,358 
Subsidy Need Reduction $ 25,140 
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ST. LOUIS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF ALLEGHENY'S SERVICE PROPOSALS 
FISCAL YEAR 1970 
SELF-DIVERSION OF REVENUES 


1967 Growth 4 FY 1970 hoo 
Psgrs. Rate Psgrs. Miles REM'S Fare 
% 


Boston-Columbus 
DIW-CME 
BOS-NYC 
BOS-PHL 
CVG-CMH 
PIT-CME 


$21,385 


Boston-St. Louis | 
“ —_BOS-NYC 89 | $ 2,136 
BOS-DCA | 986 
BOS-HAR 
BOS-PIT | 1,131 
BOS-PHL 26 


Total | $ 5,007 
- Louis-Norfolk 
ORF-PHL 20 $ 800 
ORF-NYC 435 
ORF-PIT im 450 
Total $ 1,685 


» 


Grand Total 1,161 | $28,077 


» _1/ Diverted traffic grown at the historical growth rate experienced in the 
primary market. 


ST. LOUIS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF ALLEGHENY'S SERVICE PROPOSALS 1/ 
FISCAL YEAR 1971 


Total Flying Operations + Maintenance 
Total Aircraft Depreciation | . 272,999 
Total Aircraft Operating Expense 1,369,380 


Total Servicing Expense | $ 2,008,193 
Return on Investment and Tax Allowance | $ 671,274 
Total Estimated Cost of Route Operations | $ 4,048,847 
Traffic Data: 
Passengers 134,221 
Revenue Passenger Miles | 72,842,000 
Passenger Ton Miles | 6,919,990 
Property and Mail Ton Miles | 941,119 
Total Ton Miles 7,861,109 


Commercial Revemue: 


Passenger | $4,717,553 
Property and Mail | 95 
Total Commercial Revenue $ 5,066,652 


Total Operating Expense : $ 3,371,573 
Operating Gein | $ 1,689,079 


Subsidy Need Reduction  § 1,017,805 - 


1/ One round trip daily in each of the following services: 
a) Boston-Philadelphia-Pittsburgh-Columbus-St. Louis (page 2) 
b>) Norfolk-Philadelphia-Pittsburgh-St. Louis (page 3) 
ce) New York-Pittsburgh-Dayton-St. Louis Apage +) 


/ 14S wind 
ST. LOUIS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF ALLEGHENY'S SERVICE PROPOSALS 


BOSTON-ST. LOUIS ROUND TRIP 
FISCAL YEAR 1971 


Total Flying Operations + Maintenance 
Totai Aircraft Deprecietion 
Total Aircraft Operating Expense 


Totel Servicing Expense 
Return on Investment and Tax Allowance 
Total Estimated Cost of Route Operations 
Traffic Data: 
Passengers 
Revenue Passenger Miles 
Passenger Ton Miles 
Property and Mail Ton Miles 
Total Ton Miles 
Commercial Revenue: 
Passenger 
Property and Mail 
Total Commercial Revenue 
Total Operating Expense 
Operating Gain 


Subsidy Need Reduction 
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389,497 


893,391 
233,218 

$ 1,610,952 
61,237 
32,514,000 
3,088,830 


420,081 
3,508,911 


$ 2,122,105 
$ 1,377,735 


$ 890,666 
$ 657,448 
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ST. -LOULS-DAYTON/COLUMBUS/PITISBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF ALLEGHENY'S SERVICE PROPOSALS 


NORFOLK-ST. LOUIS ROUND TRIP 
FISCAL YEAR 1971 - 


Total Flying Operations + Maintenance 
Total Aircraft Depreciation 
Total Aircraft Operating Expense 


Total Servicing Expense 
Return on Investment and Tax Allowance 
Total Estimated Cost of Route Operations 


Traffic Data: 
Passengers 
Revenue Passenger Miles 
Passenger Ton Miles 
Property and Mail Ton Miles 
Total Ton Miles | 2,142,752 


Commercial Revenue: 
Passenger | $ 1,223,738 
Property and Mail 89,817 
Total Commercial Revenue | $ 1,303,555 


Total Operating Expense | $ 893,509 
Operating Gain i $ 410,046 


Subsidy Need Reduction | $ 205,207 


15 Usual 
ST. LOUIS-DAYTON /COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF ALLEGHENY'S SERVICE PROPOSALS 


NEW YORK-ST. LOUIS ROUND TRIP 
FISCAL YEAR 1971 


Total Flying Operations + Maintenance 389,497 
Total Aircraft Depreciation S47 
Total Aircraft Operating Expense LB) , 3, 


Total Servicing Expense $ 621,987 


Return on Investment and Tax Allowance $ 233,218 


Totel Estimated Cost of Route Operations $ 1,339,549 


Traffic Data: 
Passengers 
Revemue Passenger Miles 
Passenger Ton Miles 
Property and Mail Ton Miles 
Total Ton Miles 


Commercial Revemie: 
Passenger $ 1,391,710 
Property and Mail 102,987 
Total Commercial Revenue $ 1,494,697 
Total Operating Expense $ 1,106,331 
Operating Gain $ 368,366 


Subsidy Need Reduction $ 155,148 


ST. LOULS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF ALLEGHENY'S SERVICE PROPOSALS 
FISCAL YEAR 1971 
TRAFFIC ESTIMATES 


Allegheny's FY 1970 1963-67 ieee 
Passengers b Growth FY 1971 Passengers 


Pittsburgh- 
St. Louis 29,151 | 34,981 
Columbus 55355 . | $3995 
Dayton 5,909 6,825 


St. Louis- 
Columbus 12,429 
Dayton T,15T 
Philadelphia 16,045 
New York 700 
Norfolk 1,613 
Boston 2,968 


Columbus - 
Boston 4438 - 
Philadelphia. 12,361 


New York- 
Dayton 16,595 
Total "8,722 
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ST. LOUIS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF ALIEGHENY'S SERVICE PROPOSALS 
FISCAL YEAR 1971 
SELF-DIVERSION OF REVENUES 


FY 1970 cee FY 1971 
Psgrs. Rate 1/ Psgrs. Miles 


Boston-Columbus 19.3 
DIW-CMH : 
BOS-NYC 
BOS-PHL 
CVG-CMH 
PIT-CMH 
CLE-CMH 
BUF-CME 
BOS-BAL 
BOS-PIT 

Total 


Boston-St. Louis | : 
BOS-NYC $ 2,520 
BOS-DCA | 3h 1,156 
BOS-HAR . | 
BOS-PIT 1,326 
BOS-PHL 26 88h. 


ae 
Total | $5,006 
St. Louis-Norfolk 


*  ORF-PHL 32 $ 950 
ORF-NYC GS 5,346 522 


ORF-PIT Be ae 0 
Total 2 19,42 $ 2,012 


GRAND TOTAL 1,162 302,412 $33,405 
7 4 


1/ Diverted traffic grown at the historical growth rate experienced in the 
primary market. 


> | | 
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St. Louis-Dayton/Columbus/Pittsburgh 


Examiner's Forecast of Financial Results of 
Allegheny's Proposal For Two Non-Stop 
Round Trips, St. Louis-Pittsburgh 1/ 
Fiscal Year 1970 


Total Flying Operations and Maintenance 63,876 
Total Aircraft Depreciation | 166,626 
Total Aircraft Operating Expense | 801,503 


Total Servicing Expense | 7755363 
Return on Investment & Tax Allowance | 409,716 
Total Estimated Cost of Route Operations 2, 986,582 


Traffic Data: | 
Passengers 43,57 
Revenue Passenger Miles 0,733,000 
Passenger Ton Miles | 2,919,635 
Property and Mail Ton Miles 397,070 
Total Ton Miles 32 316, 705 


Commercial Revenue: 
Passenger =| L 868,941 
Property and Mail $ | 138, 302 
Total Commercial Revenue $  2,007,2h3 
Total Operating Expense $ 1,576,866 


Operating Gain $ | 430,377 


Subsidy Need Reduction $ : 20,661 


V/ Assumes, in addition, one round trip Pitteborgh-Dayton-St. Louis, 
and one round trip Pittsburgh-Columbus-St. Louis. 
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St. Louis-Dayton/Columbus/Pittsburgh 


Examiner's Forecast of Financial Results of 
Allegheny's Proposal For Two Non-Stop 
Round Trips, St. Louis-Pittsburgh 1/ 
Fiscal Year 1971 


634,876 
166,626 
801,503 


Total Flying Operations and Maintenance 
Total Aircraft Depreciation 
Total Aircraft Operating Expense 


Return on Investment & Tax Allowance 09,716 


$ 
$ 
$ 
Total Servicing Expense $ 906,985 
$ 
$ 


Total Estimated Cost of Route Operations 2,118,208 
Traffic Data: 
Passengers 51,941 
Revenue Passenger Miles 36,571,000 
Passenger Ton Miles 3,474,245 
Property and Mail Ton Miles 472,497 
Total Ton Miles 3,946, 7h2 


Commercial Revenue: 
Passenger $ 2,22h,922 
Property and Mail $ 164,64) 
Total Commercial Revenue $ 2,389,566 
Total Operating Expense $ 1,708,492 
Operating Gain $ 61,074 


Subsidy Need Reduction $ 271,358 


1/ Assumes, in addition, one round trip Pittsburgh—Dayton-St. Louis, 
and one round trip Pittsburgh-Columbus-St. Louis. 


bei 50 
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St. Lowis-Dayton/Columbus/Pittsburgh 


Examiner's Forecast of Financial Results of 
Allegheny's Proposal for Two Non-Stop 
Round Trips, St. Louis-Pittsburgh 
Fiscal Years 1970 & 1971 


FORECAST OF TRAFFIC AND REVENUES | 


NON-STOP ST.LOUIS-PITTSBURGH FLIGHTS 
Total For pen a 


Flights PIT/STL a 
Passengers 
Fiscal Year 1970 132,8h5 19,285 aa! 
Fiscal Year 1971 157,173 22,952 ees 
Revenue Passenger Miles (000) 


Fiscal Year 1970 75,596 14,076 16,657 ~—=—=—-30,733 
Fiscal Year 1971 89,558 16,716 19,855 36,572 


43,57 
51,941 


Revenue 


Fiscal Year 1970 $4,837,903 $ 851,018 $1,017,923 $1, 868, 94:2 
Fiscal Year 1971 $5,728, 737 $1,011,18) $1,213,738 $2, 22,922 


1 Added - Nonstop St. Louis-Pittsburgh flight. 


2/ From Allegheny single package proposal, one round trip, St. Louis- 
Pittsburgh. See Appendix B Traffic Estimates. 
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ST. LOUIS-DAYTON/COLUMBUS/PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS | 


OF MOHAWK'S SERVICE PROPOSAL i/ 
FISCAL YEAR 1970 


Total Flying Operations + Maintenance 
Total Aircraft Depreciation 
Total Aircraft Operating Expense 


Total Servicing Expense 
Return on Investment and Tax Allowance 
Total Estimated Cost of Route Operations 
Traffic Data: 
Passengers 
Revenue Passenger Miles 
Passenger Ton Miles 
Property and Mail Ton Miles 
Total Ton Miles 
Commercial Revenue: 
Passenger 
Property and Mail 
Total Commercial Revenue 
Total Operating Expense 
Operating Gain 


Subsidy Need Reduction 


a 
1/ Two nonstop round trips, St. Louis-Pittsburgh. 


$ 


$ 
$ 
$ 


$ 
$ 
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575,772 
157,972 
733,744 
722,676 
403,645 
1,860,066 
39, 248 
29,307,000 
2,784,165 


289,553 
3,073,718 


1,808,972 
108,538 
1,917,510 
1,456,421 
461,090 


57,444 
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be 
« 
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Detroit 
Buffalo 
Cleveland 
Pittsburgh 


Total 
Louis-Syracuse 


Buffalo 
Cleveland 
New York 
Detroit 
Pittsburgh 


Total 
Louis-Albany 


Buffalo 
Cleveland 
New York 
Rochester 
Syracuse 
Detroit 
Pittsburgh 


pe Total 


«Grand Total 
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ST. LOUIS-DAYTON/COLUMBUS/ PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF MOHAWK'S SERVICE PROPOSAL 
FISCAL YEAR 1970 
SELF-DIVERTED REVENUES 


1967 
Psgrs. 


FY 1970 
Psgrs. 


Miles RPM's 


37734 
3456 
181395 
107536 


330121 


1995 
65096 
52877 
58776 
30969 


209713 


3795 
42723 
504600 
5742 
3480 
7320 
11571 


579231 


1119065 


$ 38516 


$ 285 
6592 
5566 
5688 
3441 


$ 21572 
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ST. LOUIS-DAYTON/COLUMBUS /PITTSBURGH 


EXAMINER'S FORECAST OF FINANCIAL RESULTS 
OF MOHAWK'S SERVICE PROPOSAL 1/ 
FISCAL YEAR 1971 


Total Flying Operations + Maintenance 575,772 
Total Aircraft Depreciation in a eS 972 
Total Aircraft Operating Expense 733,744 


Total Servicing Expense $ 846,029 
Return on Investment and Tax Allowance | $ 603,645 
Total Estimated Cost of Route Operations i $ 1,983,418 


Traffic Data: | 
Passengers 46,579 
Revenue Passenger Miles | 34,591,000 
Passenger Ton Miles 3,286,145 
Property and Mail Ton Miles 341,759 
Total Ton Miles 3,627,904 


Commercial Revenue: 
Passenger | $ 2,136,219 
Property and Mail ; 128,173 
Total Commercial Revenue i $ 2,264,392 


Total Operating Expense | $ 1,579,773 


Operating Gain i $ 684,619 


Subsidy Need Reduction | $ 280,974 


EEE 


1/ Two nonstop round trips, St. Louis-Pittsburgh. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Issued under delegated authority 


ST. LOUIS-DAYTON/COLUMBUS/PITTSBURGH | 
SUBPART M PROCEEDING Docket 20334 et al. 


A full public hearing having been held in the above-entitled proceeding 
and the Examiner, upon consideration of the record, having issued an initial 
decision containing his findings and conclusions, pursuant to authority dele- 
gated to Hearing Examiners under Rule 27 of the Rules of Practice in Economic 
Proceedings, which initial decision is attached hereto and made a part hereof; 


IT IS ORDERED: 


1. That an amended certificate of public convenience and necessity in 
the form attached hereto be issued to Allegheny Airlines, Inc. for route 973 


2. That said certificate shall be effective on the effective date of 
this order: Provided, however, that the effective date of said certificate 
shall be automatically postponed until further Board order if the appropriate 
license fee is not paid by Allegheny Airlines, Inc., Seay to section 389.21(b) 
of the Regulations; 


3. That the application of American Airlines, Inc. in rae 20542 be 
dismissed, and, except to the extent granted, all other applications and requests 
involved in this proceeding be and they hereby are denied; and 

| 


4. That this order shall become effective as the final order of the 

Board on the l6th day after the date of service of this order and the initial 
decision attached hereto unless a petition for discretionary review is filed 
within 10 days after service hereof in accordance with Rule 1315 of the Rules 

of Practice in Economic Proceedings (14 CFR 302.1315) or the Board issues an 
order to review upon its own initiative. If a petition for discretionary review 
is timely filed, or if action for review is taken by the Board upon its own 
initiative, the effectiveness of this order shall be stayed until further order 


of the Board. 


Milton H. Shapiro 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


FOR LOCAL OR FEEDER SERVICE 
(as amended) 


for Route 97 


| 

| 

| 

| 

| 

| 

| 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

| 

| 

| 

| 

ALLEGHENY AIRLINES, INC. | 

is hereby authorized, subject to the provisions hereinafter set forth, 

the provisions of Title IV of the Federal Aviation Act of 1958, and the 
orders, rules, and regulations issued thereunder, to engage in air 

transportation with respect to persons, property, and mail, as follows: 

1. Between the coterminal points Washington, D.C., and 

Baltimore, Md., the intermediate points Hagerstown, lid., 

Harrisburg-York, Williamsport, Altoona, Johnstown,’ 

Pittsburgh, Oil City-Franklin, and Bradford, Pa., and 

Jamestown, N.Y., and the terminal point Buffalo, N.Y.; 


Between the coterminal points Washington, D.C., and 
Baltimore, Md., the intermediate points Salisbury, Md., 
Cape May and Atlantic City, N.J., Wilmington, Del., 
Philadelphia, Pa.-Camden, N.J., and Trenton, N.J.,)| and 
(a) beyond Trenton, thé intermediate points New York, 
N.Y.-Newark, N.J., Islip, N.Y., Bridgeport and New| Haven, 
Conn., Hartford, Conn.-Springfield, Mass., New London- 
Groton, Conn., and Providence, R.I., and the terminal 
point. Boston, Hass., and (b) beyond Trenton, the terminal 
point Albany, N.Y.; a 


Between the coterminal points Memphis and Nashvill >» Tenn., 
the intermediate points Lexington, Ky., Huntington, Parkers— 
burg, and Wheeling, W. Va., and Pittsburgh, Pa., and (a) be- 
yond Pittsburgh, the intermediate points Oil City-Franklin 
and Bradford, Pa., and Jamestown, N.Y., and the terminal 
point Buffalo, N.Y., and (b) beyond Pittsburgh, the inter- 
mediate points Johnstown, Altoona, and Harrisburg-York, 

-Pa., and (i) beyond Harrisburg-York, the intermediate point 
Allentown-Bethlehem-Easton, Pa., and the coterminal doints 
New York, N.Y., and Newark, N.J., and (ii) beyond iHarrisburg= 
York, the intermediate points Lancaster and Reading, Pa., and 
Philadelphia, Pa.-Camden, N.J., and the terminal point 
Atlantic City, N.J.; | 


ries 
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Between the terminal point Pittsburgh, Pa., the intermediate 
points Johnstown, Altoona, Du Bois, Clearfield-Philipsburg, 
Bellefonte-State College, Williamsport, Harrisburg-York, 
Hazelton, Scranton-Wilkes-Barre, and Allentown-Bethlehem- 
Easton, Pa., New York, N.Y.-Newark, N.J., Islip, N.Y. 
Bridgeport and New Haven, Conn., Hartford, Conn.-Springfield, 
Mass., New London-Groton, Conn., and Providence, R.I., and 
the terminal point Boston, Mass.;5 


Between the terminal point Detroit, Mich., the intermediate 
points Cleveland, Ohio, Erie, Pa., Jamestown, N.Y., and 
Bradford, Williamsport, and Harrisburg-York, Pa., and (a) 
beyond Harrisburg-York, the coterminal points Washington, D.C., 
and Baltimore, Md., and (b) beyond Harrisburg-York, the 
intermediate points Lancaster, Reading, and Allentown-Bethlehen- 
Easton, Pa., and (i) beyond Allentown-Bethlehem-Easton, the 
intermediate points Scranton-Wilkes-Barre, Pa., Islip, N.Y., 
Bridgeport and New Haven, Conn., Hartford, Conn.-Springfield 
Mass., New London-Groton, Conn., and Providence, R.I., and 

the terminal point Boston, Mass., and (ii) beyond Allentown- 
Bethlehem-Easton, the intermediate points Philadelphia, Pa.- 
Camden, N.J., and Atlantic City, N.J., and the coterminal 
points New York, N.Y., and Newark, N.J.; 


Between the terminal point Philadelphia, Pa.-Camden, N.J., 
and|the coterminal points Norfolk and Newport News-Hampton- 
Williamsburg-Yorktown, Va.; 


Between the terminal point Lousiville, Ky., and the terminal 
point Pittsburgh, Pa.; 


Between the coterminal points Washington, D.C., and Baltimore, 
Md., the intermediate points Martinsburg and Elkins, W. Va., 

and| (a) beyond Elkins, the terminal point Charleston, W. Va., 
and|(b) beyond Elkins, the intermediate points Clarksburg- 
Fairmont, W. Va., Parkersburg, W. Va.-Marietta, Ohio, Portsmouth 
and Cincinnati, Ohio, Indianapolis and South Bend, Ind., and 
Kalamazoo, Mich., and the terminal point Grand Rapids, Mich.; 


Between the terminal point Chicago, I1ll., the intermediate 
point Lafayette, Ind., and (a) beyond Lafayette, the terminal 
point Indianapolis, Ind., and (b) beyond Lafayette, the inter- 
mediate points Kokomo-Logansport-Peru and Marion, Ind., and 
(i)| beyond Marion, the intermediate points Lima and Mansfield, 
Ohio, and the terminal point Pittsburgh, Pa., and (ii) beyond 
Marion, the intermediate point Muncie-Anderson-New Castle, 
Ind., and the terminal point Cincinnati, Ohio; 
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10. Between the terminal point Chicago, I1l., the intermediate 
points Danville, I1l., and Terre Haute, Ind., and (a) be- 
yond Terre Haute, the intermediate points Indianapolis, 
Ind., and Dayton and Columbus, Ohio, and (1) beyond 
Columbus, the intermediate point Mansfield, Ohio, and the 
terminal point Cleveland, Ohio, and (ii) beyond Columbus, 
the intermediate points Akron-Canton and Youngstown, Ohio, 
and Erie, Pa., and the terminal point Buffalo, N.Y. and 
(b) beyond Terre Haute, the intermediate point Bloomington, 
Ind., and (i) beyond Bloomington, the terminal point 
Indianapolis, Ind., and (ii) beyond Bloomington, the 
terminal point Cincinnati, Ohio, and (c) beyond Terre 
Haute, the intermediate point Lawrenceville, I11.-Vincennes, 
Ind., and the terminal point Evansville, Ind.; 


Between the alternate terminal points Louisville, Ky., and 
Evansville, Ind., the intermediate points Cincinnati, Dayton, 

. Columbus, Lima, and Toledo, Ohio, and the terminal point 
Detroit, Mich.; 


Between the terminal point Detroit, Mich., the intermediate 
points Toledo, Sandusky, Cleveland, Akron-Canton, and 
Bocngeromn, Ohio, and the terminal point FEES Pa.; 


Between the terminal point Charleston, W. Va., the miter 
mediate points Clarksburg-Fairmont, Morgantown, and, 
Wheeling, W. Va., and Pittsburgh, Pa., and the terminal 
point Erie, Pa.; : 


Between the terminal point Dayton, Ohio, the intermediate 
points Columbus and Zanesville-Cambridge, Ohio, and! (a) be- 
yond Zanesville-Cambridge, the terminal point Pittsburgh, 
Pa., and (b) beyond Zanesville-Cambridge, the intermediate 
points Wheeling and Morgantown, W. Va., and the coterminal 
points Washington, D.C., and Baltimore, Md.; 


Between the terminal point Louisville, Ky., and the| terminal 


point Indianapolis, Ind.; 


Between the terminal point St. Louis, Mo., the intermediate 
point Terre Haute, Ind., and the terminal point Indianapolis, 
Ind. $ 


Between the terminal point Indianapolis, Ind., and the 
terminal point New York, N.Y.-Newark, N.J. 


| 
Between the terminal point St. Louis, Mo., and the pa 
point Pittsburgh, Pa. 


Between the terminal point St. Louis, Mo., and the cermin 
point Columbus, Ohio. 
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The service herein authorized is subject to the following terms, 
conditions, and limitations: 


(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. . 


(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to 
serve such point prior to the effective date of this certificate. 
Upon compliance with such procedure relating thereto as may be 
prescribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein, other than a point required to be served through a.single 
airport, through any airport convenient thereto. 


(3) On each trip operated by the holder over all or part of 
one of the nineteen numbered route segments in this certificate, 
the holder shall stop at each point named between the point 
of origin and point of termination of such trip on such seg- 
ment, except a point or points with respect to which (a) the 
Board, pursuant to such procedure as the Board may from time 
to time prescribe, may by order relieve the holder from the 
requirements of such condition, (b) the holder is authorized 
by the Board to suspend service, (c) the holder is unable to 
render service on such trip because of adverse weather con- 
ditions or other conditions which the holder could not reason- 
ably have been expected to foresee or control, or (d) para- 
graph (4), (5), or (6) below is applicable. 


(4) If the holder has scheduled two daily round trips to a given 
point on segment 1, 2, 3, 4, 5, 8, 9,- 10, 11, 12, 13, 14, or 

16, it may omit such point on any additional trips scheduled over 
all or part of such segment, subject to the following limitations: 


(a) The holder shall schedule service to a minimum of two 
intermediate points (1) between Buffalo, N.Y., and 
Baltimore, Md., Boston, Mass., Bridgeport, Conn., Islip, 
N.Y., or Washington, D.C., (2) between Dayton, Ohio, 
and Baltimore, Md., or Washington, D.C., (3) between New 
York, N.Y.-Newark, N.J., and Cleveland, Ohio, or Detroit, 
Mich, and (4) between Detroit, Mich., and Boston, Mass., 
or Hartford, Conn.-Springfield, Mass.: Provided, That 
if Scranton-Wilkes-Barre or Williamsport, Pa., is 
scheduled as an intermediate point between Detroit and 
Boston or Hartford=Springfield, no other intermediate 
point need be scheduled. 
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(b) The holder shall schedule service to a minimum of one 
_ intermediate point between the following pairs of points: 


Baltimore, Md., and Cleveland or Columbus, Ohio, 
or Detroit, Mich. | 

Boston, Mass., and Cleveland, Ohio, Erie, Pai, 
Jamestown, N.Y., or New York, N.Y. -Newark, | N.J. 

Buffalo, N.Y., and Columbus, Ohio, or Memphis or 
Nashville, Tenn. 

Charleston, W.Va., and Pittsburgh, Pa. 

Chicago, Ill., and Cincinnati or Dayton, Ohio, or 
Evansville or Indianapolis, Ind. 

Cincinnati, Ohio, and Washington, D.C. 

Cleveland, Ohio, and Hartford, Conn.-Springfield, 
Mass., Indianapolis, Ind., Philadelphia, Pa.- 
Camden, N.J., Providence, R.I., or Washington, D.C. 

Columbus, Ohio, and Washington, D.C. 

Detroit, Mich., and Evansville, Ind., Hartford, Conn.- 
Springfield, Mass., Philadelphia, Pa.—Canden, N.J., 
Providence, R.I., or Washington, D.C. 

Detroit, Mich., and Pittsburgh, Pa. (exclusive of 
Cleveland, Ohio). 

Erie, Pa., anc Hartford, Corn.-Springfie2¢, Mass., 
or Providence, R.I. 

Hartford, Conn.-Springfield, Mass., and Janestom, 
N.Y. 

Jamestown, N.Y., and Providence, ®.I. | 

New York, N.Y.-Newark, N.J., and Lexington, Ky., 
Memphis or Nashville, Tenn., or Washington, B.C. 

Pittsburgh, Pa., and Washington, D.C. 

Albany, N.Y., and Washington, D.C.: Provided, That 

this condition shall not prevent the holder from 

providing nonstop service between Albany, N.Y., and 

Friendship Airport and from holding out such service 

as service to Washington, D.C., so long as the holder 

apprises the public of the airport through which such 

Albany-Washington nonstop service is being provided. 
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(5) Notwithstanding the provisions of paragraph (4) above, 
the holder may schedule nonstop service between Columbus and 
Youngstown, Onio, and between St. Louis, Mo. and Dayton, Ohio. 


(6) If the holder has scheduled one daily round trip to : 
Hagerstown, lid., on segment 1, Salisbury, Id., or Cape wiay or 
Atlantic City, N.J., on segment 2, or Du Bois, Pa., on seg- 
ment 4, the holder may omit service to such point on any 
additional trips scheduled over all or part of the segment 

on which such point is named. 


(7) Flights serving Boston, Mass., on the one hand, and 
Providence, R.I., or Hartford, Conn.-Springfield, tiass., on 
the other hand, shall originate or terminate ct 2 point south 
“or west of New York, N.Y.-Newark, N.J. 


(8) Flights serving Memphis and Nashville, Tenn., shall 
originate or terminate at a point north and ecst of Nashville. 


(9) The holder shall schedule nonstop servicc (a) between 
Detroit, Mich., and Cleveland, Ohio, only on flights originating 
or terminating at a point east or south of Cleveland; and (b) be- 
tween Pittsburgh, Pa., and Cleveland, Ohio, only on flights 
originating or terminating at a point west or south of 

Cleveland. 


(10) Flights scheduled over segment 10 to serve Chicago, 

Tll., on the one hand, and Columbus, Cleveland, Al:ron-Canton 
or Youngstown, Ohio, Erie, Pa., or Buffalo, N.Y., on the other 
hand, shall also serve Indianapolis, Ind. 


(11) Flights scheduled to serve Washington, D.C., on the one 
hand, and Grand Rapids or Kalamazoo, Mich., South Bend or 
Indianapolis, Ind., or Cincinnati, Ohio, on the other hand, 
shall also serve one intermediate point east of Cincinnati . 
on segment 8. 


(12) Flights scheduled to serve Cincinnati, Ohio, and 
Indianapolis, Ind., shall also serve a point bevend 
Cincinnati or Indianapolis. 


(13) Flights scheduled to serve Charleston, W.Va., and 
Washington, D.C., shall also serve Elkins or Martinsburg, 
W.Va. 
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(14) Flights scheduled to serve Louisville, Ky., and any 
other point on segment 11 shall also serve Cincinnati, Ohio. 


| 
(15) The holder shall not serve Cleveland, Ohio, or Detroit, 
Mich., on nonstop flights scheduled between Baltimore, Md. 
and Pittsburgh, Pa. 
| 
(16) The holder shall not schedule single-plane service between: 
Albany, N.Y., on the one hand, and Pittsburgh, Pa., or New York, 
N.Y.-Newark, N.J., on the other hand. 


(17) Harrisburg-York, Pa., on segments 1, 3, 4, and 5 shall be 
served through a single airport. 


(18) The intermediate point Cape May, N.J., shall be served only 
- during the period commencing not earlier than June 1, or later 
than June 15, and terminating not earlier than September 1, or 
later than September 15, inclusive, of each year, except that the 
Board may enlarge said period if the Board decermines that said 
period does not permit adequate seasonal service. 
(19) ‘The holder is authorized to render flagstop service by 
omitting the physical landing of its aircraft at any intermediate 
point or (on segments 8 through 16) at any segment junction point 
scheduled to be served on a particular flight: Provided, That there 
are no persons, property, or mail on the aircraft destined for such 
~ point, and no such traffic available at such point for So flight 
at the scheduled time of departure. 


(20) The holder's authority to engage in the transportation of mil 

with respect to those operations set forth in Appendix A! to Order 68-9-73, 
as amended by Orders 69-243, 69-4-9, 69-8-130, 69-9- 134, and 
is limited to the carriage of mail on a nonsubsidy basis, i.e., 
on a service mail rate to be paid entirely by the Postmaster - General, 
and the holder shall not be entitled to any subsidy TEE loosens to 
such operations. 


The exercise of the privileges granted by this Renceetoace shall be 
subject to such: other reasonable terms, conditions, and limitations re- 
quired by the public interest as may from time to time be prescribed by 

* the Board. 
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The services authorized by this certificate were originally estab- 
lished pursuant to a determination of policy by the Civil Aeronautics 
Board that in the discharge of its obligation to encourage and develop 
air transportation under the Civil Aeronautics Act, as amended, it is 
in the public interest to establish certain air carriers who will be 
primarily engaged in shortehaul air transportation as distinguished 
from the service rendered by trunkline air carriers. In accepting this 
certificate, the holder acknowledges and agrees that the primary purpose 
of this certificate is to authorize and require it to offer shortehaul, 
local or feeder, air transportation service of the character described 
above. 


The holder acknowledges and agrees that it is entitled to receive 
only service mail pay for the mail service rendered or to be rendered 
solely in connection with operations specified in paragraph (20), and 
that it is not authorized to request or receive any compensation for 
mail service rendered or to be rendered for such operations in excess 
of the amount payable by the Postmaster General. 


This certificate shall be effective on Provided, 
however, that the effective date of said certificate shall be automatically 
postponed until further Board order if the appropriate license fee is not 
paid pursuant to section 389.21 (b) of the Regulations. 


The‘ authorizations to serve (a) the portion of segment 8 east of 
Cincinnati, Ohio, (b) between Columbus and Akron-Canton, Ohio, on segment 
10, (c) Cincinnati, Ohio, on segment 10, and (d) segment 14, exclusive 
of segment 14 (a), shall expire on December 23, 1965. i/ 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the 


Secretary 


(SEAL) 


1/ On June 11, 1965, an application was filed in Docket 16232 for 
renewal of these authorizations. 
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ST. LOUIS-DAYTON/COLUMBUS/PITTSBURGH 


Docket 20334 et al. 
Subpart M Proceeding 


ee eo 60 os ¢e 


TETITION OF MOHAWK AIRLINES, IN 
FOR 
DISCRETIONARY REVIEW 


Pursuant to Part 302.1315 and Part 302.28, Mohawk 
Airlines, Inc. (Mohawk) herewith submits its Petition for 
Discretionary Review of Examiner Milton H. Shapiro's Initial 
Decision in the above-captioned proceeding. 


Mohawk is seeking review of the Examiner's decision 


insofar as that Decision denies Mohawk's application for 
nonstop authority in the Pittsburgh-St. Louis market and 
grants Allegheny's application for the same authority. In 
the Columbus-St. Louis and Dayton-St. Touis markets, Mohawk 
seeks review of the Examiner's Initial Decision only to the 
extent that the Examiner's underlying findings with respect 
to these markets affected his conclusion that Allegheny 
should be selected in preference to Mohawk to provide nonstop 
service between Pittsburgh and St. Iouis. | 
The record clearly supports, and the Examiner 
correctly found, that a need exists for new competitive 
nonstop service in the Pittsburgh-St. Louis market. (I.D. 7-8) 
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The record does not support, however, the Examiner's selection 
BE Allegheny to provide that new nonstop service. 
In support of its Petition, Mohawk respectfully 


states as follows: 


I. SUMMARY 


The primary market at issue in this proceeding and 
the only one in which Mohawk is seeking new authority is the 
Pittsburgh-St. Louis market. The respective proposals of 
Mohawk and Allegheny to serve this market can and should have 
been compared in three fundamental areas: 


: (1) The level of nonstop service and the passen- 


t . 
gers benefited in the local market; 
(2) The beyond area benefits provided by each 


See and 


(3) The prospects of each carrier to earn a sub- 
stantial operating profit with a surplus available for the 
reduction of its subsidy need. 
$ Unfortunately, the Examiner's analysis in each of 
these areas is seriously deficient. The deficiencies, in 
large measure, are due to the Examiner's inability or unwilling- 
fess to consider each of the distinct markets at issue on an 
individual basis. Instead, the Examiner's Initial Decision 
reflects a tendency to treat the three separate markets as 
one. No doubt, Allegheny would also prefer that the Board 


consider its application as a single proposal to serve only the 


$ 


Pittsburgh-St. Louis market over three different routings. 
Such treatment, however, does not provide the Board with a 
basis to determine the need of each individual market at issue 
for new nonstop service. If the Board is to properly assess 
the merits of each carrier's proposals and the need to 
exercise its discretionary right of review herein, it must 
consider the separate needs of each market at issue, i.e., 
Pittsburgh-St. Louis, Columbus-St. Louis end Dayton-St. Louis. 
Such consideration would reveal that, in terms of service 
improvements, beyond benefits and subsidy reaction: Mohawk 


is a better choice for the Pittsburgh-St. Iouis market. 


| 
If. THE EXAMINER'S AWARD RAISES IMPORTANT QUESTIONS 
OF POLICY AND DISCRETION IN THAT IT IGNORES BOTH 
THE LEVEL OF NONSTOP SERVICE PROPOSED BY EACH 
— AND THE INCENTIVE OF EACH TO OVE THAT 
ER CE e 


A. The Examiner Failed To Consider The Fact That 
Mohawk Will Provide Twice As Much Nonstop 


Service In The Primary Market As Allegheny. 

As the Examiner found, Pittsburgh-St. Louis is the 
largest of the three markets at issue and the one most in need 
of new competitive nonstop service. Allegheny's proposal and 
the Examiner's award, however, will provide this important 
market with only one additional nonstop round trip to compete 
with the three nonstop round trips (now 2 1/2) TWA will be 
offering in 1970. This is true because Allegheny, instead 


of proposing the level of nonstop service warranted by the 


| 
size of the Pittsburgh-St. Louis market, has attempted to meet 
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the nonstop needs of this market with one-stop service 
designed to take care of other markets. By necessity, there- 
fore, Allegheny's proposal subordinates the needs of the 
much larger Pittsburgh-St. Louis market to the smaller 
Columbus and Dayton-St. Louis markets. While this may be 
understandable from Allegheny's profit-making point of view, 
it is hardly| consonant with the Board's objective of provid- 
ing an adequate level of nonstop competitive service in the 
Rittsburgh-St. Louis market. 

In contrast, Mohawk proposes to serve Pittsburgh- 
St. Louis market with two well-timed nonstop round trips 
which will fill many of the gaps in the existing service and 
provide an effective competitive spur to TWA. In addition, 


Mohawk will have maximum incentive, and ability, to increase 


4ts services to more than two round trips. In fact, as the 
2 


transcript shows, three round trips are more than likely.” 


B. The Examiner Gave No Consideration Whatsoever 
To The Lack Of Incentive To Offer Nonstops 


Which Is Inherent In Allegheny's Proposal. 


The Examiner gave considerable weight to the fact 
that Allegheny would provide two one-stops in addition to its 


This subordination is clearly reflected in Allegheny's 
reliance upon the Pittsburgh-St. Louis traffic to support 
its one-stop services to St. Louis via Columbus and Dayton. 


Mr. Colker, Mohawk's economist, testified that in his view 
if the company were awarded Pittsburgh-St. Louis nonstop 
authority, it will probably want to start with three 

round trips, instead of two. (Tr. 42) 


one nonstop in the Pittsburgh-St. Louis market. This 
pattern of service, however, has not been favored by 
the Board in markets of this size. For example, in the 


Southern Tier Competitive Nonstop Investigation, Docket 


18257, the Board specifically refused to award intermediate 
| 


stop authority to the carriers it had previously selected 


to provide nonstop service in the same markets because of 


the compromise in service inherent in such an award. In that 


case, the Board said: 


"  . . by route extensions or combinations of 
awards, most of the applicants seek one or two- 
stop transcontinental authority in addition to 
authority over the four nonstop segments. ~ We 
find, however, that our nonstop awards in the 
transcontinental markets will adequately meet the 
needs of those markets. The Examiner found that 
the principal service deficiency in the transcon- 
tinental markets has been too heavy a. reliance by 
the incumbent carriers on intermediate stop ser- 
vice, with a concomitant lack of adequate nonstop 
schedules. We agree, and find no need for addi- 
tional intermediate stop service. Our inquiry, 
here, therefore, will be specifically directed to 
the needs of the regional markets. The only 
restriction we will plece on carrier selection 
within this framework is that we will mot award 


incentive to provide the fullest pattern of non- 
stop service - the very purpose for which we are 
- awarding the route.: asis added. 
This proceeding is not the first time Allegheny has 
attempted to sweep the needs of several markets into a single 


3/ Southern Tier Competitive Nonstop Investigation, Docket 
18257, Order 69=7-155; July oF; 5505, pe 25. 
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proposal. A similar service compromise was reflected in 
Allegheny's Indianapolis/Dayton-New York Subpart M Applica- 
tion. In that case, despite an obvious need for new competi- 
tive nonstop service, Allegheny proposed to serve the New 
grork- Indianapolis market with one-stop flights via Dayton. 
The Examiner, however, found that Allegheny's one-stop 
flights would attract very little of the New York-Indianapolis 
traffic and reconstructed Allegheny's proposal on the basis 
of nonstop flights in both the Dayton and Indianapolis markets. 
A similar reconstruction is impossible in this case since it 
is the award of Columbus and Dayton-St. Louis authority which 
diminishes Allegheny's incentive to provide an adequate level 
of nonstop service in the Pittsburgh-St. Louis market. More- 
over, Allegheny has made it completely clear that, if it is 
awarded @l1l1 the authority it seeks in this proceeding, it will 
provide only one nonstop roundtrip between Pittsburgh and 
St. Iouis. (Allegheny's Answer to Mohawk's Motion to Strike, 
July 25, 1969, p. 7) 

It is evident, therefore, that the award to 
Allegheny will not only inconvenience the through Pittsburgh- 
St. Louis passengers by subjecting them to an additional stop, 


. but will also divert Allegheny "from the CARING of 


developing and exploiting to the maximum extent" the poten- 
tial of the Pittsburgh-St. Louis market. In light of this 


demonstrable lack of incentive, and in view of TWA's past and 


h/ Pacific Northwest-Southwest Service Investigation, Docket 
15459 et al., E-24970, April II; 1967; p. 17 
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present history of neglect in this market, there can be no 
question that the benefits which might normally be expected 
to flow from the authorization of competitive nonstop service 
will be largely absent if Allegheny is awarded nonstop 
Pittsburgh-St. Louis authority. 


III. THE EXAMINER FAILED TO CORRECTLY BALANCE THE 
RESPECTIVE BEYOND BENEFITS OF MOHAWK AND ALLEGHENY. 


The Examiner found that "Allegheny would benefit 
20,294 /beyond7 passengers after self diversion as compared 
with Mohawk's indicated beyond area traffic of 11,792 


5. 
passengers." The Examiner went on to conclude: 


"Moreover, it appears that Allegheny would 
benefit as many as 53,559 beyond area passengers 
in the same forecast year if it were allowed to 
implement its basic service proposal of one non- 
stop round trip in each of the markets in issue. 
Thus, either of the Allegheny service! plans would 
convenience far more air travelers than Mohawk's 
proposal." 6/ 


These important findings of the Examiner are wrong 
both conceptuelly and arithmetically. | 


A. The Examiner Improperly Compared The Beyond 


Area Benefits Of Mohawk And Allegheny. 


Any comparison of the beyond area benefits of Mohawk 


and Allegheny must exclude those passengers that will be 


benefited by an award to Allegheny of nonstop authority in the 


5/ 1.D. 35-36. 
6/ I.D. 36. 
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Columbus and Dayton-St. Louis markets. The 53,559 does not 
exclude those markets. 

iMohawk is not an applicant for these markets and 
does not oppose an award to Allegheny in them. Unquestionably, 
this new authority will enable Allegheny to offer improved 
beyond Columbus-St. Louis and Dayton-St. Louis service. But, 
the beyond passengers benefited by Allegheny's proposed 
service in these two markets will receive improved service 
irrespective of which carrier is awarded nonstop authority 
in the primary Pittsburgh-St. Louis market. 


B. In The Primary Market, The Examiner's Calculation 
Excludes More Than 6,000 Beyond Area Passengers 


Benefited By Mohawk's Proposal. 


An important conceptual error underlies the 
Examiner's forecast of 11,792 beyond passengers benefited by 
Mohawk's proposal. In Appendix H of his Initial Decision, 
the Examiner deducted Mohawk's self-diverted passengers from 
its total beyond passengers to derive the net beyond passen- 
gers benefited by Mohawk's proposal. In so doing, the 
Examiner seems to suggest that Mohawk's self-diverted passen- 
gers will not be benefited by its new service. The Examiner 
is incorrect. For example, a passenger who today utilizes 
Mohawk's Albany-Pittsburgh service but is required to change 
planes in order to continue on to St. Louis will obviously 
be benefited if, in the future, he can fly all the way to 

St. Iouis on Mohawk's new service. This one change substan- 
tially alters the balance of beyond benefits on which the 
Examiner placed great reliance. 


C. As Result Of A Mathematical Error, The 
Examiner Overstates The Beyond Area 
Passengers Benefited By Allegheny's Proposal. 
——— eee ee eeneny’ S_ Proposal. 


The Examiner apparently made @ mathematical error 


in computing Allegheny's share of Philadelphia-St. Louis 
traffic. The Examiner found, at I.D. 19, that Allegheny's 
share of this market should be reduced to 75% of its QsI 
entitlement. However, as Appendix A illustrates, 75% of 
Allegheny's index share of the Philadelphia-St. Iouis market 
is 14.8 percent and not the 19.8 percent shown in Appendix H 


to the Examiner's Initial Decision. The resulting adjustment 


indicates that Allegheny can expect to carry no more than 
12,034 passengers in the Philadelphie-St. Louis market 
instead of the 16,045 passengers shown in Appendix H. 

With these adjustments, a comparison of the beyond 
passengers benefited by Mohawk's and Allegheny's proposals 
shows the following: 

BEYOND PASSENGERS BENEFITED (FY 1970) 

MOHAWK AND ALLEGHENY | 

Market MOHAWK © ALIEGHENY 
St. Louis-Philadelphia | 12,034 
St. Iouis-Norfolk 1,613 
St. Touis-Elmira 2,707 

St. Touis-Syracuse 9,134 

St. Louis-Albany 6,687 

TOTAL 18,528 | 

Source: I.D. Appendix H, Adjusted. 
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Even if we assume Allegheny will add a second 
nonstop round trip in the Pittsburgh-St. Louis market, 
which it has said it will not do if awarded the Columbus and 


Dayton authority, the extensions of the second round trip to 


Boston would only benefit an additional 2,688 passengers. 
(I.D. Appendix H) 

Based on the foregoing, it is obvious that Mohawk's 
beyond services will benefit more passengers than Allegheny's 
similar services. But more importantly, Mohawk's proposed 
beyond market benefits are far more meaningful than those 
offered by Allegheny. 


D. The Examiner's Analysis Failed To Take Into 
, Account The Degree Of Benefit To The Beyond 


Area Passengers Of Mohawk And Allegheny. 

Another conceptual error of the Examiner is his 
equating the beyond benefits in markets that already have 
better service than is being proposed with those that do not. 
The primary beyond benefit claimed by Allegheny in conjunction 
with its Pittsburgh-St. Louis nonstop service is a one-stop 
Philadelphia-St. Louis roundtrip. But this market is 
presently served by both Eastern and TWA on a nonstop basis. 
An increase in one-stop service in a market which already has 
nonstop service can scarcely be regarded as a significant 
"beyond" benefit. Moreover, as the Examiner pointed out 
(I.D. 19), 86 percent of TWA's Philadelphia-St. Louis passen- 
gers use its nonstop flights despite the fact that TWA 


provides more than twice as much multi-stop service as it 


does nonstop service. Under these circumstances, it seems 
unlikely that Allegheny's proposed single one-stop roundtrip 
between Philadelphia and St. Louis will attract even the 
12,000 passengers shown above. | 
Norfolk-St. Louis is the other market which, 
ostensibly, will be benefited by Allegheny's Pittsburgh-St. 
Louis proposal. It is true that there would be an improve- 
ment in authority, but the effect would be/de minimus. 
Allegheny presently holds authority to provide single plane 


four-stop service in this market, but does not choose to do 


An award of nonstop authority between Columbus and Dayton 
and St. Louis herein will enable Altegheny|to provide a three- 
. 7. \ 


stop Norfolk-St. Louis service. As the Examiner recognized, 
however (I.D. 20), in light of the circuitous routing of its 


Norfolk-St. Louis flights vie Philadelphia and Pittsburgh, 
Allegheny cannot reasonably expect to attract more than 1,600 
passengers to its proposed Norfolk-St. Touis service, even 
with two-stop authority in the market. The bulk of the 
traffic (87.7%) will continue to move via more direct con- 
necting services at Washington and Philadelphia. (I.D. 

App. B, p. 5). By contrast, the Examiner failed to give any 
weight to the fact that all of Mohawk's beyond markets would 
obtain genuine service improvements. Elmira today has no 


TV In addition, Allegheny has applied for nonstop authority 
between Philadelphia and Indianapolis in the Ohio-Indiana 
Points Nonstop Service Investigation, ket > Ww 
would permit it to operate a two-stop Norfolk-St. Louis 
service without an award in this case.) 


single-plane service to St. Louis and thus would receive 


first single-plane service as a result of an award to Mohawk.” 
In the Albany and Syracuse-St. Louis markets, American pro- 
vides a limited amount of multi-stop single-plane service. 

All of American's flights, however, are routed through Chicago 
and require considerably more elapsed time than will Mohawk's 
proposed service. 

Rochester-St. Louis: In addition to the passengers 
benefited in these markets, there now appears a strong 
possibility that Mohawk will be able to offer one-stop 
single carrier service in the Rochester-St. Louis market. 

On November 12, 1969, Examiner Robert M. Johnston issued his 
Initial Decision in the Rochester-Pittsburgh Subpart M Case, 
Docket 20486, awarding Mohawk nonstop Rochester-Pittsburgh 
authority. Although no party to that case filed a petition 
seeking discretionary review, by Order 69-11-1211 (November 
26, 1969), the Board stayed the effectiveness of the Examiner's 
decision on its own initiative. If that award is affirmed, 
Mohawk's proposed nonstop Pittsburgh-St. Louis service would 
attract at, least an additional 2,048 Rochester-St. Louis 
passengers merely by offering a connection at Pittsburgh. 

' This would produce more than $65,000 in net additional 
revenues, @ll of which will be available for subsidy 


8X It is noteworthy that in all of the beyond markets in which 
it proposes improved service, Allegheny presently holds 
authority to provide at least Single-plane service. In 
fact, most of these markets presently receive better 
single-plane to St. Louis than Allegheny proposes herein. 
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reduction. (Appendix B) This same kind of new opportunity 
for beyond service - an opportunity developing after the 
case was well underway - was given great weight by the Board 
in selecting Allegheny over Mohawk for Boston/Hartford- 
Pittsburgh nonstop authority in the Allegheny Route 97 
Investigation (Order 69-2-43, Feb. 11, 1969). Here the shoe 
is on the other foot. 


IV. THE EXAMINER'S FORECASTS ARE BOTH INACCURATE AND 
INCOMPIETE. | 
| 
A. The Examiner's Forecast Understates Mohawk's 
Gross Revenues. | 


| 
In calculating Mohawk's gross revenues, the 


Examiner inadvertently failed to apply Mohawk" s system exper- 
tence dilution factor (10%) to its self-diverted revenues. 
(I.D. Appendix P, pege 2). As a consequence, the Examiner's 
forecast overstates Mohawk's self-diverted revemues and 
understates its gross revenues. This simi adjustment 
increases Mohawk's surplus after full allowance for return 
and tax by over $20,000 in FY 1970 and by nore than $25,000 

in FY 1971 (Appendix Cc). Thus, the Examiner's forecast should 
show & surplus available for the reduction of Mohawk's 

subsidy of more than $77,000 in FY 1970 and more than 
$306,000 in FY 1971. (Appendix C). The corresponding under- 
statement of the Examiner's projected surplus for Allegheny 

is only $4,000 in FY 1970 and $5,000 in FY 1971. (Appendix D). 
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B. The Examiner Gave Absolutely No Consideration 
To The Effect Of A Combination Of Awards In 
This Proceeding. 

The primary error in the Examiner's forecast stems 
from his failure to project the financial results of a 
combination of awards in this proceeding. It seems obvious 
that a maximum amount of nonstop service for each market 
at issue can be achieved only by an award of Pittsburgh-St. 
Iouis authority to Mohawk and of Columbus and Dayton-St. Louis 
authority to Allegheny. Nowhere in his Initial Decision, 
however, did the Examiner consider or project the financial 
results of this pattern of service. Appendix C hereto sets 
forth the financial results of an award to Mohawk on the 
assumption; that Allegheny will not obtain any new authority 
in this proceeding. If Allegheny is awarded Columbus and 
Dayton-St. Louis nonstop authority, it will then be in a 
position and it proposes to provide two one-stop Pittsburgh- 
St. Louis roundtrips. These one-stop flights would increase 
Allegheny's participation in the Pittsburgh-St. Louis market 
and thereby have some effect on the projected financial 
result of Mohawk's proposed two nonstop roundtrips. Although 
the Examiner's forecast does not show what that effect would 


be, Appendix E shows that Mohawk would derive an operating 
profit of more than $400,000 and would still have a surplus 


of more than $4,000 available to reduce its subsidy need in 
FY 1970 even with Allegheny in the market on a one-stop basis. 
In FY 1971, Mohawk's surplus available for subsidy reduction 


would be more than $218,000. Thus, even with Allegheny 


operating in the Pittsburgh-St. LIouis market on a one-stop 
basis, Mohawk will derive a substantial operating profit and 
have @ surplus available for the reduction of its subsidy. 
More importantly, if Allegheny is awarded Columbus and 
Dayton-St. Louis nonstop authority and Mohawk is awarded 
Pittsburgh-st. Lovis nonstop authority, both carriers will 
have the maximum incentive to provide a level of service 


commensurate with the needs of these respective markets. 
V. THE EXAMINER'S SUPERFICIAL ANALYSIS OF POSSIBIE 


DIVERSION FROM ALLEGHENY IS INACCURATE), IS 
CONTRARY TO BOARD. POLICY, AND WILL NOT) SUPPORT 


HIS CONCLUSION. 


A. Allegheny's Current Service Does Not Give It 
A Historic Interest In The Market.) 
Allegheny presently provides a limitea amount of two- 
stop service in the Pittsburgh-St. Louis market pursuant to 
authority it obtained as a result of its merger with Lake 
Central just over a year ago. However, Allegheny's authority, 
as the by-product of their merger, is of such recent origin 
_ it can scarcely be given great weight in the balance of public 
convenience and necessity. The Examiner recognized this fact 
when he said:~ | 
"This advantage is not ectens significant since 
Allegheny has been providing two-stop service in 
the St. Louis-Pittsburgh market only since its 


merger with Lake Central which became ettacties 
in July 1968." 
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At best, therefore, Allegheny has been the temporary 
beneficiary of a small amount of overflow traffic from TWA's 
lack of service. As such, Allegheny's limited participation 
will not support a claim of superior historic interest and 
identity in the Pittsburgh-St. Louis market. Therefore, the 
only possible decisional significance of Allegheny's current 

.service is the possibility of diversion. Here the Examiner's 


\ oindings are not defensible. 


B. The Examiner did not Adequately Analyze the 
True Diversion. 
From the Examiner's point of view, "the true import- 

ance of Alllegheny's presence in the market is its exposure 

to diversion." (I.D. 37) Yet, nowhere did the Examiner even 
estimate the actual diversion from Allegheny if Mohawk is 

; awarded the authority it seeks herein. Appendices F and G 

do so based on the Examiner's own rorecaste.— According 
Uae the Examiner's forecast, if neither carrier obtains new 
authority in this proceeding, Allegheny can expect to carry 

, 22,948 Pittsburgh-St. Louis passengers in FY 1970. (Appendix F). 
“Based on its present level of service, if Mohawk is awarded 


eae authority in the Pittsburgh-St. Louis market, 


Allegheny's share of this market will be reduced to 20,610 


10/ Mohawk does not necessarily concur with the Examiner's 
forecast. (For example, he assumes Allegheny would carry 
twice as much Pittsburgh-St. Louis two-stop traffic in 
1970 as in 1969). His estimates, however, provide a con- 
venient basis for analyzing the differing impact on 
Allegheny of alternative solutions to the selection of 
carrier question. 
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pessengers. Thus, at most, an award to Mohawk will divert 
2,338 passengers from Allegheny representing a@ net loss of 
only $56,249 to Allegheny (Appendix F, page 2). 

However, if Allegheny is awarded one-stop authority 
in the market in conjunction with the award of Columbus and 
Dayton~St. Louis authority, Allegheny's share of the 
Pittsburgh-St. Louis market will be increased by almost 


14,000 passengers. (Appendix G). This increased share of 
the Pittsburgh-St. Louis market will provide more than 
$355,000 in net additional revenues to Allegheny. — (Appendix 
G, p. 2) 
The Examiner's discussion of diversion gives no 


| 
heed whatever to the effect on diversion if! Allegheny obtains 


one-stop authority while Mohawk obtains.nonstop. This. omis- 


sion is another manifestation of the Examiner's unwillingness 

throughout the entire opinion to come to grips with such 2 

sori The Board must. | 
Even assuming Allegheny did not obtain one-stop 

authority, the Examiner was required to give some heed as 

the Board has always done, to the factors offsetting diversion. 

For example: 1) Traffic growth, the traditional offset to 

_ diversion; 2) Additional revenues from an award of nonstop 


authority. 


12/ As shown above, even assuming & one-stop service by Alle- 
gheny, Mohawk's profit on the nonstop under the Examiner's 
own forecast would be more than enough) to cover the re- 
turn and tax requirement. 


Apparently, the Examiner regards such a solution as "pit- 
tingtwo local service carriers against each other" (I.D. 
37). This is not a fair characterization of a nonstop 
service vs. & one-stop, & combination the Board has 
oe provided for even in the case of local service 
carriers. 
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The Examiner failed to deal with these factors. 


A valid decision must. 


VI. CONCLUSION 


| The Examiner's decision contains too many omissions 
and errors to be allowed to stand. As the Board must realize, 
& great deal is at stake in this case, not only for the car- 
riers but also for the passengers. The case deserves 
&@ more thorough and accurate examination than it has had 


thus far. Mohawk Airlines therefore respectfully requests 


that the Board review the Examiner's Initial Decision in this 


proceeding insofar as that decision grants Allegheny's applica~ 
tion for nonstop authority. inthe. Pittsburgh-St.. Louis market 
and denies Mohawk's application. 

Respectfully submitted, 

ZUCKERT, SCOUTT & RASENBERGER 


By: 
~ Raymond J. Rasenberger 


' Counsel for 
Mohawk Airlines, Inc. 


December 1, 1969 


MOHAWK'S PIT-STL PROFIT AND LOSS STATEMENT 
AS SET FORTH BY THE EXAMINER, CORRECTED) FOR 
ERROR IN CALCULATION OF SELF-DIVERTED REVENUE 


Correct eas! 


$1,808,972 $1,828,120 
1 


108,538 09,687 
9917 510 9937, 
Expense 


Direct $ 733,74 | $ 733,744 
676 


Indirect 722,676 | T22 
Total : rai 5456 3420 


Operating Profit | $481,387 


Return and Tax : $403,645 


Subsidy Need Reduction | $ 77,7H2 


Appendix F, p. 1 of Initial Decision, Docket #20334. 


Per Appendix F, p. 2 of Initiel Decision, Docket #20334. ‘The 
Examiner failed to apply dilution (10%) to Gross! Mohawk Self-Diverted 
Revenue ($191,480) thereby overstating such diversion by 10%. 


3/ Sum columns 1 end 2. 
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MOHAWK'S PIT-STL PROFIT AND LOSS STATEMENT 
AS SET FORTH BY THE EXAMINER, CORRECTED FOR 
ERROR IN CALCULATION OF SELF-DIVERTED REVENUE 


FY 1971 


Fer Total as 
Examiner2/ Correction2/ Correcte: 3/ 


$2,136,219 $2h 451 $2,160,670 
129,640 


128,173 1,467 6h 
$2,264,392 $25,916 $2,290,310 


$ 733,744 $ 733,744 
02 846,02 


846,029 9 
* $1,579,773 $1,579,773 


$684,619 $710,537 


$403,645 $403,645 


Subsidy Need Reduction $280 297k $306,892 


1/ Appendix G, p. 1 of Initial Decision, Docket #20334. 


Per Appendix G, p. 2 of Initial Decision, Docket #20334. ‘The 
Examiner failed to apply dilution (10%) to Gross Mohawk Self- 
cs Revenue ($244,512) thereby overstating such diversion 
by 1 


Sum colums 1 and 2. 
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MOHAWK’S PIT-STL PROFIT AND LOSS STATEMENT 
AS SET FORTH BY THE EXAMINER (CORRECTED-SEE APPENDIX Cc) 
ADJUSTED TO REFLECT THE EFFECT OF 1-STOP ALLEGHENY AUTHORITY 
ON_MOHAWK'S see | 


FY 1970 

Adjustmen 

Per 1 for AL 1, 
Examine Authority, 
| 


Revenue | 
Passenger $2,828,220 ($107,163 


Other 109,687 (6,430 
Total $1,937 yOOT ($013,593) 


$ 733,70 
2 
> ee a 
Operating Profit $481 , 387 


Return and Tax 403,645 


Subsidy Need Reduction $ 77 2742 


1/ fer Appendix C, p. 1. 
‘2/ Fer Page 3 this appendix. 
3/ Sum columns 1 ané 2. 


MOHAWK'S PIT-STL FROFIT AND LOSS STATEMENT 
AS SET FORTH BY THE EXAMINER (CORRECTED-SEE APPENDIX Cc) 
ADJUSTED TO REFLECT THE EFFECT OF 1-STOP ALLEGHENY AUTHORITY 
ON _MOHAWK'S FROFIT 


FY 1971 
Adjustment 


Per for AL 1/S 
Beaminer’/ authority 2/ totar3/ 


$2,160,670 ($128,596) $2,032,074 
1 e) 7,716 121 


Bes |OUR CEES 
Expense 


Direct - $ 733,744 $ 733,744 
Indirect 846,029 ($48,306) 3723 
9531,467 


Total §1;579,773 


Operating Profit $710,537 $622,531 


Return and Tax $403,645 $403,645 


Subsidy Need Reduction $306 ,892 $218 ,886 


1/ Fer Appendix C, p. 2. 
 B/ Fer P. 4 this appendix. 


3/ Sum colums 1 and 2. 


Appendix F 
Page 1 of 2 


FORECAST OF DIVERSION BY MOHAWK 
OF ALLEGHENY PIT-STL TRAFFIC ASSUMING NEW 
AUTHORITY FOR ALLEGHENY AND NONSTOP AUTHORITY FOR MOHAWK 


FY 1970 

AL's - 3 a PIT-STL 
Oniyl Forecast 

| 


1967 0& D 45,280 


FY 1970 W/ Normal 
Growth 71,723 


Stimulation 
t -¥/ 
Amount fe) 

FY 1970 W/ Stimlation % 71,723 

FY 1970 W/ Connex : 

@ 52h 109,019 


Allegheny's Share 
% 21.05 2/ 
Amount 22,948 


Net Diversion by Mohawk 
(Assuming no new AL authority) 


No stimlation applied for Allegheny'"s existing services. 


Present service 798 S.Q.I. of which AL's 3 SSeeS round trips are 
168 S.Q. points (168 > 798 = 21.05%. 


ee 


Per Appendix F, p. 2 of Initial Decision, a 
| 

Market service as follows: TWA - 630 S.Q. | 

AL - 168 | 

Y.0) ~ w 

Total . 


Allegheny Share = 168 = 1,022 = 16.4 
22,948 = 20,610 = 2,338. 


eR 
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_ FORECAST NET LOSS FOR ALLEGHENY 
RESULTING FROM MOHAWK DIVERSION OF ALLEGHENY : 
PITTSBURGH-ST. LOUIS TRAFFIC ASSUMING NO NEW AUTHORITY 
FOR ALLEGHENY AND NON-STOP AUTHORITY FOR MOHAWK 


Pessen- 
gers Miles REM's Fare Revenue 


(2,338) 1/ 555 (1,242,090) $42.00 ($93,996) 
Less: Dilution @ 14% ($80,837) 
Plus other Revenue @ 7.4% __(5,982) 

Net Total Revenue ($86,819) 


Unit Cost Expense 


47.753511 ($11,938) 


140478 ($18,632) 
($30,570) 


$56,249 


1/ ‘his Appendix, page 1. 
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CIVIL AERONAUTICS BOARD 


| 

UNITED STATES OF AMERICA 
| 

WASHINGTON, D. C. 


ST. LOULS-DAYTON/COUUMBUS/PITTSBURGH : 
SUBPART M PROCEEDING Docket 20334 et al. 


CONSOLIDATED ANSWER OF THE BUREAU OF OPERATING RIGHTS 
PETITIONS FOR oes REVIEW 
The Bureau of Operating Rights submits this consolidated answer in 
opposition to the petitions for discretionary review Pilea by Mohawk 
Airlines, Inc. (Mohawk), and Trans World Airlines, Inc. (TWA), in the 
above-captioned proceeding. For the reasons discussed below, the Bureau: 
believes that the Examiner's initial decision in which Allegheny Airlines, 
Inc. (Allegheny), was recommended for the first competitive nonstop 
authority in the St. Louis-Dayton/Columbus/Pittsburgh) markets does not 


contain erroneous findings of material fact and does not raise sub- 


stantial questions of law, policy, or discretion. Thus, there is no 

basis for review under Rule 28 of the Board's Rules of Practice. 

Mohawk 
Mohawk, an applicant for only St. Louis-Pittsburgh nonstop authority, 


alleges, inter alia, that "...the Examiner's inability or unwillingness ...” 1 


/ Mohawk'’s Petition for Discretionary Review, at 2. 
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to comparatively) evaluate Mohawk's and Allegheny's proposal for that market 
is dexonstrated by the Examiner's selection of Allegheny notwithstanding 


Mohawk's superior service proposal and greater beyond-area benefits. In 


addition, Mohawk alleges that the Examiner gave undue weight to Allegheny's 


existing interest in the St. Louis-Pittsburgh market. 2/ 

Mohawk's first contention that the Examiner erred by ignoring the 
superior level of service which the carrier proposes in the market is 
without merit. In fact,there is no material difference between Mohawk's 
service proposal which consists of two nonstop round trips and Allegheny's 


service proposal which consists of one nonstop round trip and two one-stop 


round trips. 3/ 

While it is true that Mohawk has proposed more nonstop service and 
that the level of nonstop service proposed is important, it is also true 
that proposed one-stop service should not be ignored in a market in 


which there are presently only two and one-half nonstop round trips. 4/ 


27 Mohawk, in its petition, also alleges that the Examiner. erred in 
not preparing financial forecasts to reflect the effect of awarding 
Mohawk St. Iouis-Pittsburgh nonstop authority while awarding Allegheny 
St. Louis-Columbus/Dayton authority. Apart from the fact the Bureau 
and the Examiner|believe that Allegheny should be awarded St. Louis- 
Pittsburgh nonstop authority in lieu of Mohawk, Mohawk an applicant in 
this proceeding with the burden to put forth an affirmative case, 
interestingly enough, did not submit such a forecast either on brief 
to the Examiner or in its exhibits. 

3/ Further evidence of the equal weight given to the service proposals 
of both carriers'is the fact the Examiner utilized the same 15 percent 
stimulation factor for Mohawk's service proposal and for Allegheny's 
service proposal. I.D., Appendix B, at 5 and Appendix F, at 2. 

4/ I.D., Appendix A, at 2. 
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Allegheny's service proposal will provide three additional arrivals and 
departures as opposed to only two for Mohawk, and Allegheny will provide 
its new service with DC-9-30 aircraft configured for 100 passengers while 
Mohawk's BAC-1-11 aircraft are configured for only 69 passengers. In 
view of the above, the Examiner did not err by failing to give superior 
weight to Mohawk's service proposal. 
Mchawk's contention that the Examiner erred in evaluating beyond- 
area benefits in the St. Louis-Pittsburgh market is based on the 
assumption that the beyond-area passengers to be convenienced by 


| 
Allegheny's one-stop St. Louis-Pittsburgh flights should be ignored 


and that there should be a comparison limited to the beyond-area 


| 
passengers benefited by Mohawk"s and Allegheny's nonstop St. Louis- 


Pittsburgh flights. Mohawk justifies the proposed severing of 
. | 


Allegheny's beyond-area benefits by contending that it is possible 

to award Allegheny one-stop St. Louis-Pittsburgh authority and Mohawk 
nonstop St. Louis-Pittsburgh authority. However, Mohawks assumption 
is in error. An award of nonstop St. Louis-Pittsbureh authority to 

Mohawk would effectively destroy the viability of one-stop awards via 
Dayton and Columbus to Allegheny. The split award proposed by Mohawk 
would be inconsistent with well-established Board policy not to place 


local service carriers in direct competition with each other. 
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Thus, the proper comparison for beyond-area passengers is to use 
each applicant's entire proposal for St. Iouis-Pittsburgh authority. On 
this basis, it is clear that Allegheny‘would convenience more passengers. 5/ 
In further support of its proposal for split awards, Mohawk purports 
to show by use of the Q.S.I. forecasting methodology that Allegheny with 
improved one-stop authority in the St. Louis-Pittsburgh market via Dayton 


and Columbus would experience a substantial increase in revenues even if 


Mohawk were awarded nonstop authority. 6/ Clearly, the Q.S.I. forecasting 


methodology must be tempered with reality and it is obvious that an award 
of the first! competitive nonstop authority to Mohawk would not enable 
Allegheny to achieve favorable operating results only with one-stop 
service. 

Similarly, there is no-basis for an award to Mohawk and a complete 
denial of Allegheny's application. An award of nonstop authority to 
Mohawk would constitute an extension of Mohawk's route system to 
St. Iouis, and would give Mohawk authority in the Pittsburgh-St. Louis 


S/_ Allegheny’s entire St. Louis-Pittsburgh proposal would benefit 


some 50,000 beyond-area passengers while Mohawk's proposal would 
benefit about 25,000 beyond-area passengers. 

6/ Mohawk alleges that by a mechanical application of the Q.S.I. 
forecasting methodology, a split award would actually result in a 
net gain of some 14,000 passengers for Allegheny. Mohawk's Petition 
for Discretionary Review, Appendix G. 
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_ market in which Allegheny has restricted authority and provides service. 
Mohawk, unlike Allegheny, does not have an existing station at St. Louis, 
does not have an identity in the St. Iouis-Pittsburgh market, and would 
®not have the intermediate market support which Dayton and Columbus can 
provide for Allegheny. 
Finally, Mohawk has just been extended to Minneapolis/St. Paul and 
Chicago in recent days. It would seem unwise, particularly when another 
local service carrier has restricted authority and provides service in 
the market, to award Mohawk another substantial route extension in view 
of the demands on Mohawk's personnel and equipment these other two 
extensions will bring to bear. 7/ 
For the above reasons, the Bureau urges that Mohawk "s petition 
for discretionary review does not raise any material errors of fact 
| 


or substantial question of law, policy, or discretion and should be 


denied. 


7/7 For the same reasons, Mohawk's argument that the Examiner gave 
undue weight to the potential diversion Allegheny would experience 
if Mohawk were awarded nonstop authority is witnout merit. 


- 204 - 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 20334 


CONSOLIDATED ANSWER OF 
ALLEGHENY AIRLINES, INC. 
TO PETITIONS FOR DISCRETIONARY REVIEW 


- 205 - 
-18- 


to be awarded St. Louis-Pittsburgh nonstop rights, according 


to Mohawk's own exhibits, Mohawk would achieve only a $4,000 


and a $219,000 subsidy reduction in the two Sane: EY 
It is evident that maximum subsidy reduction can 
be achieved by awarding nonstop rights to| Allegheny in all 
three St. Louis markets. A division of i as urged by 
Mohawk would produce less subsidy reduction. 
D. Selection Of Allegheny Will In No Way 
Adversely ect Mohaw reas Selection 


Of Mohawk Wi ubject egheny To 


Substantial Diversion 


| 
Allegheny has invested considerable time, money and 


effort in developing its St. Louis services. The Pittsburgh- 


St. Louis service alone will produce over $400,000 in revenues 
in 1969. An award to Mohawk would expose all of this revenue 
to diversion. In terms of actual diversion, Mohawk claims it 
would divert only $87,000 in revenues from Allegheny. How-— 
ever, Mohawk's estimate is incorrect. Even under its technique 
Mohawk would divert $147.588 in revenues, representing 3,514 
passengers (Appendix F to Mohawk's petition) —” There is no 
reason for Allegheny to be deprived of this excellent source 


of future growth. 


‘1/ Appendix E. 
2/ Mohawk Share 


CIE v WOK 272% 

3 (stimulation) | 

> (diversion from other carrie 
3.514 (diversion from Allegheny at -05 percent share) 
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Docket 20334 et al. 


On November 21, 1969, Examiner Milton H. Shapiro issued his initial 
decision in the above-entitled proceeding, in which he found that Allegheny 
Airlines should be awarded new nonstop authority in the St. Louis-Dayton/_ 
Columbus/Pittsburgh markets. Thereafter, petitions for discretionary 
review were filed by Mohawk Airlines and Trans-World Airlines, and answers 
thereto were filed by Allegheny Airlines, Allegheny County, Pa. (Pitts- 
barg), Columbus, Dayton, and the Bureau of Operating Rights. 


Upon consideration of the matters presented, we have determined to 
deny the petitions for discretionary review. The examiner's findings, 
which appear to be fully supported! by the record, sustain his ultimate 
conclusion awarding new authority to Allegheny; moreover, we find that 
they are adequately dispositive of’ the contentions made by the petitioners, 
and that nothing in the petitions warrants a grant of discretionary review 
herein. In our decision in another case issued simultaneously herewith, r/ 
we have established certain decisional criteria which we intend to apply 
hereafter in cases of this type. Since we find the examiner's decision 
here to be entirely consistent with these criteria, no occasion for re- 
‘view is presented in connection therewith. 


We have, however, determined to take limited discretionary review on 
our own initiative with respect to!/one matter not raised in the petitions, 
namely, the form of the new authority awarded to Allegheny. Upon such 
review, without further proceedings, 2/ we will modify the award -so as to 
add a single new segment to Allegheny*s certificate between the terminal 
points St. Louis and Pittsburgh via the intermediate points Dayton and 
Columbus. 


1/" Bwin'\Cities-Des'‘Moines-St..\ Louis Subpart M Proceeding, Order 70-);-150, 
adopted > 2970. 


2/ Pursuant to Rule 28 of the Board's Rules of Practice, we wili dis- 
pense withfurther procedural steps, since we find that they would serve no 
useful purpose. 


One 


The examiner was correct in finding an affirmative public need for 
additional nonstop service in the St. Louis-Pittsburgh and St. Louis- 
vOLumbus markets, in contrast to his award in the St. Louis-Dayton market 
which was justified on a purely permissive basis. Accordingly, we will 
expect Allegheny to operate nonstop service in the former two markets, 
whereas the carrier will be expected to be guided purely by its business 
judgment in determining whether to operate such service in the third 
market. However, we see no need to award the authority at issue in such 
a form as to impose a rigid requirement of nonstop service even in the 


former two markets. As we said in the Allegheny Airlines Route 97 Investi- 


gations 3/ 


“While there may be cases in which it is necessary to 
require, rather than merely authorize, a carrier to provide 
nonstop service, we do not consider this one of them. The 
nonstop authority of the existing carriers in the [markets 
at/ issue] is permissive, i.e., the points are separated 
by| @ number of intermediates on linear segments which must 
be overflown to provide nonstop service, and there is no 
requirement beyond the adequacy of service provisions of 
section 404 of the Act which requires such overflight. In 
this case equivalent authority can be awarded the carrier 
selected in each of the markets by removal of stop restrictions 
> + « -. We are convinced that this type of authority. . . will 
also result in competition to the extent necessary for the 
proper developmert of the markets and in the correction of the 
service deficiencies outlined by the examiner without our 
imposing on the local service carrier any restrictions which 
would deprive it of the same flexibility now reposing in the 
hands of the incumbent carriers with which it would be com- 
peting. * * * The adequacy of service provisions of the 
statute will apply equaliy to all carriers in the market, and 
we are convinced that the carrier or carriers selected for 
nonstop service in this proceeding will recognize and dis- 
charge their obligation." [footnotes omitted] 


We find that the situation here presented is closely parailel to that of 
the earlier case, and accordingly the same form of new authority--embodied 
here in the award of @ single new segment to Allegheny--is appropriate. 


ACCORDINGLY, IT IS ORDERED THAT: 


1. The petitions for discretionary review be and they hereby are denied. 
2. The examiner*s initial decision, as modified herein, shall be 


effective as|the final order of the Board on April 29, 1970, and shall 
hereafter be identified as Order 70--153, 


3] Order 00-9-73, September 17, 1968, pp. 2-4 (mimeo). 


3. An amended certificate in the form attached hereto shall be issued 
to Allegheny Airlines, Inc., for route 97. 


4. Said certificate shall be signed on behalf of |the Board by its 
Secretary, shall have affixed thereto the seal of the Board, and subject 
to extension of its effective date in accordance with the provisions of 
said certificate, shall be effective on June 9, 1970: | Provided, 
however, That the effective date of said certificate shall be automatically 
postponed until further Board order if the appropriate |license fee is not 
paid pursuant to section 389.21(b) of the Regulations. | 


By the Civil Aeronautics Board: 


FD HO 
Am Issued pursuant to 
Orders 70-)}-153 and 
UNITED STATES OF AMERICA 70--15), 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR LOCAL OR FEEDER SERVICE 
(as amended) | 


for Route 97 


is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Federal Aviation Act of 1958, and the orders, 
rules, and regulations issued thereunder, to engage in air transportation 

with respect to persons, Property» and mail, as foltows:: 


1. Between the coterminal points Washington, D. C5 and 
Baltimore, Md., the intermediate points Hagerstown, Md. , 
Harrisburg-York, Williamsport, Altoona, Johnstown, 
Pittsburgh, Oil City-Franklin, and Bradford, Pa., and 
Jamestown, N.Y., and the terminal point eee N.Y.;$ 


Between the coterminal points Washington, D. cL, and 
- Baltimore, Md., the intermediate points Salisbury, Md. , 
Cape May and Atlantic City, N.J.,-Wilmington,|Del., ~- 
Philadelphia, Pa.—Camden, N.J., and Trenton, N.J., and 
(a) beyond Trenton, the intermediate points New York, _ 
N.Y.-Newark, N.J., Islip, N.Y., Bridgeport and New Haven, 
Conn., Hartford, Conn.-Springfield, Mass., New London- 
Groton, Conn., and Providence, R.I., and the terminal 
point Boston, Mass., and (b) beyond aes the terminal 
point aay N.Y.;3 


Between the eovermine? points Memphis and Nashville, Tenn., 
the intermediate points Lexington, Ky., Huitington, Parkers— 
burg, and Wheeling, W. Va., and Pittsburgh, Pa.; and (a) be— 
yond Pittsburgh, the intermediate points Oil City—Franklin 
and Bradford, Pa., and Jamestown, N.Y., and the terminal ~- 
point Buffalo, N.Y., and (b) beyond Pittsburgh, the inter- 
mediate points Johnstown, Altoona, and Harrisburg-York, 
Pa., and (4) beyond Harrisburg-York, the intermediate point 
Allentown-Bethlehem-Easton, Pa., and the coterminal points 
"New York, N.Y., and Newark, N.-J., and Gi) beyond Harrisburg— 
York, the intermediate points Lancaster and Reading, Pa., and 
Philadelphia, Pa.—Camden, N.J-, and the terminal point 
Atlantic City, N.J.3 
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Between the terminal point Pittsburgh, Pa., the intermediate 
points Johnstown, Altoona, Du Bois, Clearfield-Philipsburg, 
Bellefonte-State College, Williamsport, Harrisburg-York, 
Hazelton, Scranton-Wilkes-Barre, and Allentown-Bethlehen- 
Easton, Pa., New York, N.Y.-Newark, N.J., Islip, N.Y., 
Bridgeport and New Haven, Conn., Hartford, Conn.-Springfield, 
Mass., New London-Groton, Conn., and Providence, R.I., and 
the terminal point Boston, Mass.; 


Between the terminal point Detroit, Mich., the intermediate 
points Cleveland, Ohio, Erie, Pa., Jamestown, N.Y., and 
Bradford, Williamsport, and Harrisburg-York, Pa., and 

(a) beyond Harrisburg-York, the coterminal points Washington, 
D.C., and Baltimore, Md., and (b) beyond Harrisburg-York, the 
intermediate points Lancaster, Reading, and Allentown-Bethlehen— 
Easton, Pa., and (i) beyond Allentown-Bethlehem-Easton, the 
intermediate points Scranton-Wilkes-—Barre, Pa., Islip, N.Y., 
Bridgeport and New Haven, Conn., Hartford, Conn.-Springfield, 
Mass., New London-Groton, Conn., and Providence, R.I., and 
the terminal point Boston, Mass., and (ii) beyond Allentown- 
Bethiehem-Easton, the intermediate points Philadelphia, Pa.- 
Camden, N-J., and Atlantic City, N.J., and the coterminal 
points New York, N.Y., and Newark, N.J.; 


Between the terminal point Philadelphia, Pa.-Camden, N.J., 
and the coterminal points Norfolk and Newport News-Hampton- 
Williamsburg-Yorktown, Va.3$ 


Between the terminal point Louisville, Ky., and the terminal 
point Pittsburgh, Pa.; 


Between the coterminal points Washington, D.C., and Baltimore, 
Md. the intermediate points Martinsburg and Elkins, W. Va., 

and (4): beyond Elkins, the terminal point Charleston, W. Va., 
and (b) beyond Elkins, the intermediate points Clarksburg- 
Fairmont, W. Va., Parkersburg, W. Va.-Marietia, Ohio, Portsmouth 
and Cincinnati, Ohio, Indianapolis and South Bend, Ind., and 
Kalamazoo, Mich., and the terminal point Grand Rapids, Mich.; 


Between the terminal point Chicago, I1l., the intermediate 
point Lafayette, Ind.,: and (a) beyond Lafayette, the terminal 
point Indianapolis, Ind. and (b) beyond Lafayette, the inter- _ 
mediate points Kokomo-Logansport-Peru and Marion, Ind., and 

(1) beyond Marion, the intermediate points Lima and Mansfield, 
Ohio, and the terminal point Pittsburgh, Pa., and (41) beyond 
Marion, the intermediate point Muncie-Andetson-New Castle, 


Ind., and the terminal point Cincinnati, Ohio; 


AN ae | 
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Between the terminal point Chicago, Ill., the intermediate 
points Danville, Ill., and Terre Haute, Ind., land (a) be- 
yound Terre Haute, the intermediate points Indianapolis, 
Ind., and Dayton and Columbus, Ohio, and (i) beyond 
Columbus, the intermediate point Mansfield, Ohio, and the 
terminal point Cleveland, Ohio, and (ii) beyond Columbus, 
the intermediate points Akron—-Canton and Youngstown, Ohio, 
and Erie, Pa., and the terminal point Buffalo, N.Y., and 
(b) beyond Terre Haute, the intermediate point) Bloomington, 
Ind., and (i) beyond Bloomington, the terminal point 
Indianapolis, Ind., and (ii) beyond Bloomington, the 
terminal point Cincinnati, Ohio, and (c) beyond Terre 
Haute, the intermediate point Lawrenceville, I11.-Vincennes, 
Ind., and the terminal point Evansville, Ind. 5) 


Between the alternate terminal points Louisville, Ky., and 
Evansville, Ind., the intermediate points Cincinnati, Dayton, 
Columbus, Lima, and Toledo, Ohio, and the terminal point 
Detroit, Mich.; 


Between the terminal point Detroit, Mich., the’ intermediate 
points Toledo, Sandusky, Cleveland, Akron-Canton, and 
Youngstown, Ohio, and the terminal point Pittsburgh, Pa.; 


Between the terminal point Charleston, W. Va.,/ the inter- 
mediate points Clarksburg-Fairmont, Morgantown, and 
Wheeling, W. Va., and Pittsburgh, Pa., and the! terminal 
point Erie, Pa.; | 


Between the terminal point Dayton, Ohio, the intermediate 
points Columbus and Zanesville-Cambridge, Ohio, and (a) be- 
yond Zanesville-Cambridge, the terminal point Pittsburgh, 
Pa., and (b) beyond Zanesville—Cambridge, the intermediate 
points Wheeling and Morgantown, W. Va., and the coterminal 
points Washington, D.C., and Baltimore, Md.; ; 
Between the terminal point Louisville, Ky., and the terminal 
point Indianapolis, Ind.; 

| 
Between the terminal point St. Louis, Mo., the intermediate 
point Terre Haute, Ind., and the terminal point Indianapolis, 
Ind. ; | 


Between the terminal point Indianapolis, Ind., and the 
terminal point New York, N.Y.-Newark, N.J.; 

| 

Between the terminal point St. Louis, Mo., the intermediate 
points Dayton and Columbus, Ohio, and the terminal point 


Pittsburgh, Pa. 


212 “4 
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The service herein authorized is subject to the following terms, 
conditions, and limitations: 


(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 


(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to 
serve such point prior to the effective date of this certificate. 
Upon compliance with such procedure relating thereto as may be 
prescribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein, other than a point required to be served through a single 
airport, through any airport convenient thereto. 


(3) On each trip operated by the holder over all or part of 

a segment other than segment 6, 7, 15, 17, or 18, the holder shall 
Stop at each point named between the point of origin and point of 
termination of such trip on such segment, except a point or points 
with respect to which (a) the Board, pursuant to such procedure as 
the Board may from time to time prescribe, may by order relieve the 
holder from the requirements of such condition, (b) the holder is 
authorized by the Board to suspend service, (c) the holder is unable 
to render service on such trip because of adverse weather conditions 
or other conditions which the holder could not reasonably have been 
expected to foresee or control, or (d) paragraph (4), (5), or (6) 
below is applicable. 


(4) I£ the holder has scheduled two daily round trips to a given 
intermediate point on a segment other than segment 6, 7, 15, 17, or 
18, it may omit such point on any additional trips scheduled over all 
or part of such segment, subject to the following limitations: 


(a) The holder shall schedule service to a minimum of two intermediate 
points between the following pairs of points: 


Baltimore, Md., and Buffalo, N.Y., or Dayton, Ohio. 

Boston, Mass., and Buffalo, N.Y., or Detroit, Mich. 

Bridgeport, Conn., and Buffalo, N.Y. 

Buffalo, N.Y., and Islip, N.Y., or Washington, D.C. 

Cleveland, Ohio, and New York, N.Y.-Newark, N.J. 

Dayton, Ohio, and Washington, D.C. 

Detroit, Mich., and Hartford, Conn.-Springfield, Mass., 
or New York, N.Y.-Newark, N.J. 


Rae 
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Provided, That if Scranton-Wilkes—Barre or Williamsport, Pa., is 
scheduled as an intermediate point between Detroit and Boston or 
Hartford-Springfield, no other intermediate point need ibe scheduled. 
(b) The holder shall schedule service to a minimum of one inter- 
mediate point between the following pairs of points: | 


Baltimore, Md., and Cleveland or Columbus, Ohio, c 
Detroit, Mich. 

Boston, Mass., and Cleveland, Ohio, Erie, Pa., 
Jamestown, N.Y., or New York, N.Y.-Newark, N.J. | 

Buffalo, N.Y., and Columbus , Ohio, or Memphis or | 
Nashville, Tenn. 

Charleston, W. Va., and Pittsburgh, Pa. | 

Chicago, Ill., and Cincinnati or Dayton, Ohio, or | 
Evansville or Indianapolis, Ind. 

Cincinnati, Ohio, and Washington, D.C. 

Cleveland, Ohio, and Hartford, Conn. -Springfield, 
Mass., SISA Ind., Philadelphia, Pa.- 
Camden, N.J., Providence, R.I., or Washington, D.C. 

Columbus, Ohio, and Washington, D.C. | 

Detroit, Mich., and Evansville, Ind., Hartford, Conn.- 
Springfield, Mass., Philadelphia, Pa. Sete N. 3 as 
Providence, R.I., or Washington, D.C. 

Detroit, Mich., and Pittsburgh, Pa. (exclusive of | 
Cleveland, Ohio). 

Erie, Pa., and Hartford, Conn .-Springfield, Mass., 
or Providence, R.I. 

Hartford, Conn.-Springfield, Mass., and Jamestown, ¥. Y. 

Jamestown, N.Y., and Providence, R.I. 

New York, N.Y.-Newark, N.J., and Lexington, Ky., Memphis or 
Nashville, Tenn., or Washington, D.C. 

Pittsburgh, Pa., and Washington, D.C. 

Albany, N.Y., and Washington, D.C.: Provided, That this condition 
shall not prevent the holder from providing nonstop service be— 
tween Albany, N.Y., and Friendship Airport and from holding out 
such service as service to Washington, D.C., so long as the holder 
apprises the public of the airport through which|such Atbany— 
Washington nonstop service is being provided. | 


(S) Notwithstanding the provisions of paragraph (4) above, the 
holder may schedule nonstop service between Columbus. an Youngstown, 
Ohio. 
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(6) If the holder has scheduled one daily round trip to 
Hagerstown, Md., on segment 1, Salisbury, Md., or Cape May or 
Atlantic City, N.J., on Segment 2, or Du Bois, Pa., on seg- 
ment 4, the holder may omit service to such point on any 
additional trips scheduled over all or part of the segment 

on which such point is named. 


(7) Flights serving Boston, Mass., on the one hand, and 
Providence, R.I., or Hartford, Conn.-Springfield, Mass., on 
the other hand, shall originate or terminate at a point south 
or west of New York, N.Y.-Newark, N.J. 


(8) Flights serving Memphis and Nashville, Tenn., shall 
originate or terminate at a point north and east of Nashville. 


(9) The holder shall schedule nonstop service (a) between 
Detroit, Mich., and Cleveland, Ohio, only on flights originating 
or terminating at a point east or south of Cleveland; and (b) be- 
tween Pittsburgh, Pa., and Cleveland, Ohio, only on flights 
originating or terminating at a point west or south of Cleveland. 


(10) Flights scheduled over segment 10 to serve Chicago, 
Ill.,,on the one hand, and Columbus, Cleveland, Akron-Canton 
or Youngstown, Ohio, Erie, Pa., or Buffalo, N.Y., on the other 
hand, shall also serve Indianapolis, Ind. 


(11) Flights scheduled to serve Washington, D.C., on the one 
hand, and Grand Rapids or Kalamazoo, Mich., South Bend or 
Indianapolis, Ind., or Cincinnati, Ohio, on the other hand, 
shall also serve one intermediate point east of Cincinnati 

on segment 8. 


(12) ,Flights scheduled to serve Cincinnati, Ohio, and 
Indianapolis, Ind., shall also serve a point beyond Cincinnati 
or Indianapolis. 


(13) Flights scheduled to serve Charleston, W. Va., and 
Washington, D.C., shall also serve Elkins or Martinsburg, W. Va. 


(14) \Flights scheduled to serve Louisville, Ky., and any 
other point on segment 11 shall also serve Cincinnati, Ohio. 


(15) The holder shall not serve Cleveland, Ohio, or Detroit, 
Mich., on nonstop flights scheduled between Baltimore, Md., 
and Pittsburgh, Pa. 
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(16) The holder shali not schedule single-plane service between 
Albany, N.Y., on the one hand, and Pittsburgh, Pa., or New York, 
N.Y.-Newark, N.J., on the other hand. 


(17) Harrisburg-York, Pa., on segments 1, 3, 4, and 5 shall be 
served through a single airport. c 


(18) The intermediate point Cape May, N.J., shall be served only 
during the period commencing not earlier than June 1, or later 
than June 15, and terminating not earlier than September 1, or 
later than September 15, inclusive, of each year, except that the 
Board may enlarge said period if the Board determines that said 
period does not permit adequate seasonal service. | 


(19) The holder is authorized to render flagstop service by 
omitting the physical landing of its aircraft at any intermediate 
point or (on segments 8 through 16) at any segment junction point 
scheduled to be served on a particular flight: Provided, That there 
are no persons, property, or mail on the aircraft déstined for such 
point, and no such traffic available at such point for the flight 
at the scheduled time of departure. 
| 
(20) The holder's authority to engage in the transportation of mail 
with respect to those operations set forth in Appendix A to Order 
68-9-73, as amended by Orders 69-2-43, 69-4-9, 69-8-130, 69-9-134, 
and 70-l-15h, is limited to the carriage of mail on a nonsubsidy basis, 
i-e., on-a service mail rate to be paid entirely by |the Postmaster 
General, and the holder shall not be entitled to any subsidy with 
respect to such operations. 


The exercise of the privileges granted by this certificate shall be 
subject to such other reasonable terms, conditions, and limitations re— 
quired by the public interest as may from time to time be prescribed by 
the Board. 


The services authorized by this certificate were originally estab- 
lished pursuant to a determination of policy by the Civil Aeronautics 
Board that in the discharge of its obligation to encourage and develop 
air transportation under the Civil Aeronautics Act, as amended, it is 
in the public interest to establish certain air carriers who will be 
primarily engaged in short-haul air transportation as distinguished 
from the service rendered by trunkline air carriers. In accepting this 
certificate, the holder acknowledges and agrees that the primary purpose 
of this certificate is to authorize and require it to offer short-haul 
local or feeder, air transportation service of the character described 
above. 
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The holder acknowledges and agrees that it is entitled to receive 
only service mail pay for the mail service rendered or to be rendered 
solely in connection with operations specified in paragraph (20), and 
chat it is not authorized to request or receive any compensation fer 
mail service rendered or to be rendered for such operations in excess 
of the amount payable by the Postmaster General. 


This certificate shall be effective on June 9, 1970: Provided 
however, That prior to the date on which this certificate would otherwise 
Become effective the Board, either on its own initiative or upon the timel; 
filing of a petition or petitions seeking reconsideration of the Board's 
order of April 29, 1970 (Order 70-l-15)), insofar as such order au- 
thorizes the issuance of this certificate, may by order or orders extend 
such effective date from time to time: Provided, further, That the 
effective date of said certificate shall be automatically postponed until 
further Board order if the appropriate license fee is not paid pursuant to 
section 389.21(b) of the Regulations, 


The authorizations to serve (a) the portion of segment 8 east of 
Cincinnati, Ohio, (b) between Columbus and Akron-Canton, Ohio, on seg- 
ment 10, (c) Cincinnati, Ohio, on segment 10, and (d) segment 14, 
exclusive of segment 14(a), shall expire on December 23, 1965. 1/ 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 


certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the 29th day of April, 1970. 


HARRY J. ZINK 


Secretary 


i er 
1/ On June 11, 1965, an application was filed in Docket 16232 for 
renewal of these authorizations. 
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THE FOLLOWING DECISION IS NOT A PART 

OF THE RECORD HEREIN BUT IS INCLUDED 

AT THE REQUEST OF THE CAB AND ALLEGHENY 
FOR THE CONVENIENCE OF THE COURT. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


| 
| 
| Order 70-1-150 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. ae 
on the 29th day of April, 1970 


TWIN CITIES-DES MOINES-ST. LOUIS 
SUBPART M PROCEEDING 


OPINION AND ORDER ON DISCRETIONARY REVIEW 
BY THE BOARD: 

On November 6, 1969, Examiner Thomas P. Sheehan issued his initial 
decision in the above-entitled proceeding. He found that the public con- 
venience and necessity require the amendment of Ozark Air Lines' certificate 
for route 107 so as to permit the carrier to operate unrestricted nonstop 
service on a subsidy-ineligible esis between Minneapolis/St. Paul and 
St. Louis, Minneapolis/St. Paul and Des Moines, and Des Moines and St. Louis. 
He further found that Delta Air Lines should not be authorized to operate 
unrestricted nonstop service in the Twin Cities-St. Louis market Petitions 
for discretionary review were filed by Braniff Airways (the incumbent carrier 


in all three markets)and Delta, and answers were filed by Ozark and the’ 


Bureau of Operating Rights. | 
Upon consideration of the matters presented, we have decided to grant 
2/ 
limited reviewof the initial decision for the purpose of commenting on 


certain of the contentions raised by the petitioners . However, we 


i/ Delta = not an applicant for authority in either oa Moines 
market. 
2/ Pursuant to Rule 28 of the Board's Rules of Decree we will dispense 
with briefs to the Board and oral argument since we find that they would serve 
no useful purpose. 


are of the view that the examiner's findings, which are supported by the 
record, fully justify and support the award to Ozark, and that nothing in 
the petitions warrants a change in that award. 

The examiner’s conclusion that there is a need for unrestricted 
competitive! service in the Twin Cities-St. Louis market is uncontested by 
any party, including Braniff, but Delta argues that.it rather than Ozark 
shouldbe the carrier selected to:provide.the needed competitive services: In 
addition, both Delta and Braniff contend that the examiner was incorrect 
in authorizing Ozark to operate competitive nonstop service in the two 
Des Moines markets. We believe the examiner's conclusions are sound and 
supported by the record. 


In our view, the examiner's selection of Ozark to render competitive 


service in the Twin Citfes-St. Louis market is based on an appropriate 


weighing of the relevant carrier-seléction factors. He correctly found 
that Ozark--unlike Delta--has a substantial existing stake in the market, 


The initial decision cites the Board's order of investigation in 
the Gulf States-Midwest Points Service Investigation, Order E-24202, 
September 19, 1966, in @ way which might be misinterpreted as suggesting 
that the Board has determined that every city-pair market generating at 
least 100° 0&D plus connecting passengers a day is ipso facto entitled to 
competitive nonstop service, regardless of other factors. Of course the 
Board has made no such determination. On the contrary, the cited order 
merely fixed a level of historic traffic as a cut-off point in limiting 
the scope of the particular case at hand; it never was intended as a 
general standard for setting down cases, much less as & decisional 
standard to be employed at the close of a proceeding. ‘Based on the facts 
and circumstances of particular cases, and the various public convenience .. 
and necessity factors shown of record, the Board has heretofore authorized 
competitive nonstop service in markets generating less than 100 daily 
passengers, and has refused to authorize such service in markets generating 
more than that volume of traffic. In the case at Hand, it is clear from 
all the evidence that the three markets at issue can sustain competitive 
nonstop service and, for the reasons’ discussed herein and in the initial 
decision, should have such service. 


-3- | 
and that an award to Delta would not only inhibit meaningful carrier 
strengthening for Ozark by preventing the latter from developing a 

on ; 


market it is presently authorized to serve, but would cause significant 


diversion from this subsidized local service carrier. iWe find these 
6/ | 

factors controlling in the circumstances of this case. 

| 


With respect to the two Des Moines markets, Braniff and Delta argue 
(1) that the Bureau's estimate for Ozark is unrealistic oh assuming 
that more than half of the Twin Cities-St. Louis traffic an use one-stop 
service via Des Moines, and that correction of this error would erase 
the forecast subsidy need reduction in the two Des Moines markets; and 
(2) that the examiner improperly ignored the fact that the Des Moines 
markets are already well served by Braniff*s three daily nonstop jet round 
trips. With regard to the former contention, assuming arguendo that the 
public preference for nonstop service proves greater than forecast » Ozark 
can easily convert a portion of its proposed one-stop service to nonstop, 


with some possible loss of local Des Moines traffic, but with both a 


y Ozark has carried an increasing share of the market, amounting 
in 1 to over 13 percent of the on-line O&D traffic. Delta does not 
presently serve the Twin Cities. The examiner accepted the Bureau's estimate 
that Ozark's proposed new service would produce a subsidy need reduction 
of $172,000 in 1971 (the first full calendar year of operation), of which 
some $111,000 would be attributable to its Twin Cities-St. Louis service. 
Delta itself estimates that its new service would result in 

actual diversion of almost $100,000 from Ozark. 

6/ In reaching this conclusion, we have considered that Delta has 
proposed more nonstop frequencies as well as a night coa 1 fare, and moreover 
could offer first single-plane service in the Twin Cities- his and Twin 
Cities-New Orleans markets. However, Ozark has proposed a greater number 
of total frequencies, and its overall proposal will convenience a greater 
number of total passengers. In our view, the factors favoring Ozark 
clearly outweigh those favoring Delta in the circumstances here presented. 

| 


corresponding gain in traffic in the larger Twin Cities-St. Louis market 
and a saving in costs. Ozark’s route structure permits it considerable 
operational and scheduling flexibility to tailor its services to the 
public demand, and in light of the finding that Ozark should be authorized 
to provide unrestricted competitive service in the Twin Cities-St. Louis 
market, we believe it appropriate in the circumstances here presented to 
treat these three markets together and to give the carrier the requested 
nonstop authority in all sige There can be no serious doubt that 
Ozark*s overall proposal will be profitable; since it integrates well from 
an operational and service standpoint, and since no part of it has been 
shown to be |uneconomic, we see no justification for splitting it into 
pieces and subjecting the latter to hyper-refined analysis. 

The examiner, in not discussing or giving decisional weight to the 
adequacy of Braniff's existing service in the markets in question, was 
simply following a long line of Board decisions holding that, in cases 


involving the removal of certificate restrictions on the type of service 


which can be rendered by a carrier already authorized to serve a par- 


ticular market, the applicant carrier need not demonstrate any deficiencies 
in the existing service by other carriers in the market--and,. indeed, 

that since operating restrictions are inherently wasteful and undesirable, 
only an affirmative showing that their retention is required will justify 


w/ We have approved a collective approach to route awards where the 
market conditions make that type of proposal appropriate. See, e.g., 
Southern Tier Competitive Nonstop Investigation, Order 69-7-135, July 2h, 
1969. We note that the incumbent carrier currently serves the Twin Cities- 
St. Louis market with a package of nonstop flights and one-stop flights 
via Des Moines that is virtually identical with that proposed by Ozark. 


8/ 
re keeping them in force, once their removal has been placed in iss 


» 


ue. 
The examiner found, obviously correctly, that the removal of Ozarks 

» one-stop restrictions in these markets would neither impair adequacy of 
"service at any point nor have a substantial adverse impact on any carrier. 

, Accordingly, his failure to discuss the adequacy of Braniff*s extsting 

a service was entirely in accord with existing Board policy. 

4 However, in view of current economic conditions in the air transportation 


A industry, with the domestic trunklines earning less than half the rate of 
| 


return on investment that the Board has previously found reasonable, and the 


local service carriers reporting a net loss in 1969 after payment of subsidy, 
| 


, it appears to us that some modification of past policy is desirable with ~ 
| 


sxespect to the creation of new competitive authorizations through removing 


~ operating omer contained in the certificates of subsidized local 
Gs 10 


< | 
service carriers. Heretofore we have been willing to remove such 


87 See, e.g., the recent Frontier Denver-Casper-Bill Sub M Case 
order 69-6-87, June 17, 1969; and see also Reopened New SESS Renewal 
fh Case, Order E-24808, March 2, 1967. The Board?s Liberal policy toward the 
removal of operating restrictions has a long history; see,e.g., Chicago-Houstor. 
mService Case, 9 C.A.B. 589, 593-4 (1948); Milwaukee-Chicago-New York Restriction 
Case, 11 C.A.B. 310, 313 (1950); Additional North-South Service to Tulsa, 16 c.A.:. 
FO21, 823(1952); Louisville-New York Nonstop Investigation, 21 C.A.B. 794, 
5796-7 (1955)$ Eastern Route Consolidation case, 25 C.A-B. 215, 260-2 (1957); 
Detroit-California Nonstop Service Invest ion, Orders E-23159, January 25, 
¥1966, and E-23302, March 10, 1960, affirmed sub nom. United Air Lines v. C.A.=., 
371 F.2d 221 (C.A. 7, 1967). 
Of course, where deficiencies in the existing service in a market 
are shown, this is a material factor favoring the authorization of competitive 
.service, whether by restriction removal or otherwise; the point is simply that 
)it has not been deemed a nece: factor in this class of case.) 
*  10/ We address Sacecheamtens re only to those cases in which/a subsidized 
ocal service carrier is seeking removal of a restriction (incl 
quirement of a stop at a segment junction point) on the service 


in a market it fs already authorized to serve, whether or not the case is pro- 
cessed under Subpart M. 


restrictions if the applicant carrier could show a reasonable operating 
profit in the first year and if the achievement of a subsidy need reduction 
appeared probable within a reasonable time in the future, regardless of 

the quality of the existing service in the market or markets at issue. Under 
the criteria we expect to apply during the period immediately ahead, in 
markets where no material deficiencies in the past or present services of 

the incumbent carriers are shown, we will not be disposed to lift the re- 
strictions at; issue unless the applicant can convincingly show that the 
improved authority it seeks will be a source of immediate strengthening--i.e., 
that its service proposal, under forecasting techniques which take current 
conditions into account, will reliably generate an operating profit fully 
covering its return and tax requirement from the first full year of operations 
onward. 

On the other hand, in markets where the past or present services of the 
incumbent carriers are shown to be materially Werte » to have 
fallen materially short, in quantity or quality, of the services which the 
traveling public enjoys in competitive markets of comparable size and-.other 


relevant characteristics--then we will follow our former policy of deeming 


it sufficient that the applicant show a reasonable first-year Saeoy, profit 
12 


plus the prospect of a full return within a reasonable future time. In 


i1/ "Deficient," of course, 18 not synonymous with “inadequate” in 
the sense of service which fails to meet the test of section 404(a) of the 
Act. Service! may be legally adequate but may nevertheless be deficient in 
that it fails to come up to the high level of quality which, as we have 
often observed, can usually only be assured by the operation of competitive 
forces. 5 

12/ This refers, of course, to the situation where there is only a 
single applicant for the authority in question. Where there are competing 
applications, the usual criteria will govern carrier selection. 


pa 


either case, we will continue to take into account whether the ew 
authorization would impair adequacy of service at any point or have a 
substantial adverse impact on another carrier. 23/ | 
Returning to the case at hand, we are satisfied that the éxaminer*s 
conclusion is as sound under the new criteria as it was under the old. On 
the record before us we could not find any material erected in relation 
to the traffic eee ae in Braniff's past or present service|in the two 
Des Moines markets. 2i/ However, the examiner found that Ozark's proposal 
will approximately cover its full return and tax requirement in calendar 1970 23/ 
and will achieve a subsidy need reduction of $172,000 in calendar 1971; since 


the actual first year of operations will be fiscal 1971, a clear subsidy need 
16 


- reduction for the first year is reliably indicated. Finally, we adopt 


the examiner's finding that the award to Ozark herein will have at most a 

| 
minimal effect on Braniff, and there is no suggestion that service in these 
| 


or any other markets will be impaired. 


Concurrently herewith we are issuing our orders on discretionary review 


in two other similar cases, the Mohawk Airlines Rochester-Pittsburgh 
Subpart M Case, Docket 20486, and the St. Lowis-Dayton/Columbus/Pittsburgh 


Subpart M Proceeding, Docket 20334. As in the present case, we find the 
| 


1 averse impact” will naturally be assessed in relationship to the 
size, strength, financial condition, and subsidy status of the carrier affected. 

1/ On the other hand, it appears that the Twin Cities-St. Louis market 
has not received the nonstop service that a market of this size (2h7 daily 
passengers in the year ended June 30, 1968) is entitled to; and in any event 
the need for competitive service in this market is not contested. 

15/ For 1970 he found an operating profit of $940,000 and a return 
deficiency of $2,100; the latter is not of decisional significance since it 
is obviously less than the probable error in the estimate. 

16/ The Bureau's forecast, which the examiner adopted, is hedged by 8 
number of very conservative assumptions (I.D. 16-18, 29) which convince us 
of its reliability. | 


i 


initial decisions in these cases equally valid under the new criteria as 
under the old. In the Rochester-Pittsburgh case, there is no basis for 

a finding of inadequate existing service (except insofar as such inadequacy 
is due to restrictions on the authority of the incumbent one-stop carrier, 
whose restriction is also being removed), but a first-year subsidy need 
reduction for the local service applicant (Mohawk) is reliably in prospect. 
In the St. Lowis-Dayton/Columbus/Pittsburgh case, not only did the examiner 
find service’ gaps and deficiencies in two of the three markets involved, but 
he also found that the local service applicant he selected (Aliegheny) would 
earn a first-year subsidy need reduction both on its overall proposal and in 
each of the three markets separately. a1/ In neither case has any material 
injury to another pee shown. Accordingly, we are simply denying 


review in those two cases. 


ACCORDINGLY, IT IS ORDERED THAT: 


1. Except to the extent granted herein, the petitions for dis- 
eretionary review, and all motions, petitions, and other requests involved 
herein, be and they hereby are denied; 

2. The examiner's initial decision, as modified herein, shall be 
effective as the final order of the Board on April 29, 1970, and 
shall hereafter be identified as Order 70-)-19; 

az As in the present case, we see no justification for splitting 
apart the applicant's well-integrated proposal for serving the three 
markets, where there is no evidence that any part will detract from the 


whole, or that superior public benefits would result from a split award. 
18/ Except for a technical change in the latter. 


3. An amended certificate of public convenience and necessity in the 
form attached hereto be issued to Ozark Air Lines, Inc., for route 107; i9/ 
4. Said certificate shall be signed on behalf of the Board by its 
Secretary, shall have affixed thereto the seal of the Board, and subject to 

extension of its effective date in accordance with the provisions of said 
certificate, shall be effective on dune 9, 1970 : Provided, however, 
That the effective date of said certificate shall be automatically postponed 
until further Board order if the appropriate license fee is ‘not paid pur- 
suant to section 389.21(b) of the Regulations. : 
BROWNE, Chairman, GILLILLAND, Vice Chairman, MINETTI, MURPHY and 


ADAMS, Members, concurred in the above opinion and order. 


| 
19/ We are taking this occasion to reissue as Appendix A hereto 
Ozark*s list of certificated operations ineligible for subsidy, making 
certain technical changes and corrections and incorporating !all amendments 


made since the issuance of Order 69-2-97. The only changes of substance 
are the addition of nonstop operations in the three markets /here at issue. 
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OZARK AIR LINES, INC. | 

List_of Certificated Operations Ineligible for Subsidy 
1. Flights serving the following points in their entirety as operated, 
regardless of their point of origin or termination: 


New York 
Washington 


2. Flight stages to or from the following points: 


Dallas/Fort Worth 
Denver 


i 
3- Nonstop operations between the following pairs of points: 


Cedar Rapids/Iowa City : -). Omaha 
St.Louis 


Chicago Fort Leonard Wood 
Paducah 
St. Louis 
Springfield, Mo. 


Davenport /Moline Des Moines 
Omaha 
St. Louis 


Des Moines Kansas City 
Milwaukee 
Minneapolis/St. Paul 
Rochester 
St. Louis 
Waterloo 


Indianapolis Louisville 
Milwaukee 
Paducah 


Kansas City Milwaukee 
Rochester 
Springfield, Mo. 
Waterloo 
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Louisville Milwaukee 


Milwaukee Omaha. 
St. Louis 


Minneapolis/St. Paul Peoria 
St. Louis 


Omaha, Rochester 


St. Louis - Waterloo 


hk. One-stop operations between Milwaukee and St. Louis via 
Davenport /Moline. 


Issued pursuant to 


Orders 70-)-1h9 
UNITED STATES OF AMERICA and 70-150 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
FOR LOCAL OR FEEDER SERVICE 
(as amended) 


for Route 107 


OZARK AIR LINES, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Federal Aviation Act of 1958, and the orders, 
rules, and regulations issued thereunder, to engage in air transportation 

with respect to persons, property, and mail, as follows: 


Between the terminal point Minneapolis-St. Paul, Minn., the 
intermediate points Rochester, Minn., Mason City, Iowa, Sioux 
Falls, S. Dak., Sioux City, Iowa, Omaha, Nebr., Fort Dodge, 
Waterloo, Des Moines, Ottumwa, Cedar Rapids-Iowa City, and 
Dubuque, Iowa, Madison and Milwaukee, Wis., Rockford, Chicago, 
and Sterling-Rock Falls, Ill., Clinton, Iowa, Davenport, Iowa- 
Moline, Ill., Galesburg, Ill., Burlington, Iowa, Kirksville, 
Mo., Quincy, Ill.-Hannibal, Mo., Peoria, Bloomington, Champaign- 
Urbana, Decatur, Springfield, and Mattoon-Charleston, Il1l., 
Indianapolis, Ind., Louisville and Owensboro, Ky., Nashville, 
Tenn., Clarksville, Tenn.-Fort Campbell—Hopkinsvill Ky., 
Paducah, Ky., Cape Girardeau-Sikeston, Mo., oe and 
Mt. Vernon, I1l., St. Louis, Columbia—Jefferson City (to be 
served through a single airport), Sedalia, Fort Leonard Wood, 
and Springfield, Mo., and (a) beyond Springfield, the terminal 
point Kansas City, Mo., and (b) beyond Springfield, | the inter- 
mediate point Joplin, Mo., and the terminal point Tulsa, Okla.; 
| 
Between the terminal point Sioux City, Iowa, and the terminal 
point Denver, Colo.; | 
| 
Between the terminal point Waterloo, Iowa, the intermediate 
points Peoria, Springfield, and Champaign—Urbana, Ill., and 
Washington, D.C. (to be served through Dulles International 
Airport), and the terminal point New York, N.Y.; | 
Between the terminal point Tulsa, Okla., and the coarse? point 
Dallas-Fort Worth, Tex.; 
Between the terminal point St. Louis, Mo., and the terminal 
point Dallas-Fort Worth, Tex. 
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The service authorized herein is subject to the following terms, 


conditions, and limitations: 


* 
° 


(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 


(2) The holder may continue to serve regularly any point named herein 
through the airport last regularly used by the holder to serve such 
point prior to the effective date of this certificate. Upon compliance 
with such procedure relating thereto as may be prescribed by the Board, 
the holder may, in addition to the service hereinabove expressly pre- 
scribed, regularly serve a point named herein, other than a point 
required to be served through a single airport or an airport named 
herein, through any airport convenient thereto. 


(3) On each trip operated by the holder over all or part of segment 1 
of the five numbered route segments in this certificate, the holder 
shall stop at each point named between the point of origin and point 
of termination of such trip on such segment, except a point or points 
with respect to which (a) the Board, pursuant to such procedure as 

the Board may from time to time prescribe, may by order relieve the 
holder from the requirements of such condition, (b) the holder is 


authorized by the Board to suspend service, (c) the holder is unable 


“to render'service on such trip because of adverse weather conditions 


or other conditions which the holder could not reasonably have been 
expected to foresee or control, or (d) the holder has scheduled at 
least two daily round trips over such segment or any other segment if 
such point or points are on more than one segment, in which case it 
may omit such point or points on any additional trip scheduled over 
all or part of such segment, subject to the conditions set forth in 
paragraphs (4) and (5) below. 


(4) The holder shall schedule service to a minimum of one intermediate 
point between the following pairs of points: 


Chicago, Ill., and Des Moines, Iowa, Indianapolis, Ind., Kansas 
City, Mo., Louisville, Ky., Madison or Milwaukee, Wis., 
Minneapolis-St. Paul, Minn., Nashville, Tenn., Omaha, Nebr., 
Rochester, Minn., or Tulsa, Okla. ; 

Des Moines, Iowa, and Omaha, Nebr., or Tulsa, Okla. 

Indianapolis, Ind., and Kansas City, Mo., Minneapolis-St. Paul, 
Minn., Nashville, Tenn., St. Louis, Mo., or Tulsa, Okla. 
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Kansas City, Mo., and Louisville, Ky., Minneapolis-St. Paul, 
Minn., Nashville, Tenn., Omaha, Nebr., St. Louis, Mo., Sioux 
City, Iowa, or Sioux Falls, S. Dak. 

Louisville, Ky., and Minneapolis-St. Paul, Minn., St: Louis, 
Mo., or Tulsa, Okla. 

Madison, Wis., and Minneapolis-St. Paul or Rochester, Minn. 

Milwaukee, Wis., and Minneapolis-St. Paul, Mimn., ee Tenn., 
or Rochester, Minn. 

Minneapolis-St. Paul, Minn., and Nashville, Tenn., Onan Nebr., 
Sioux City, Iowa, Sioux Falls, S. Dak., or Tulsa, Okla. 


Nashville, Tenn., and St. Louis, Mo., or Tulsa, Okla. 

Omaha, Nebr., and St. Louis, Mo., Sioux City, Iowa, Sioux Falls, 
S. Dak., or Tulsa, Okla. 

Rochester, Minn., and Sioux Falls, S. Dak. 

St. Louis, Mo., and Tulsa, Okla. 


(5) I£ the holder has scheduled one daily round trip to Hort Leonard 
Wood, Mo., serving St. Louis, Mo., on the one hand, and Kansas City, 
Springfield, or Joplin, Mo., or Tulsa, Okla., on the other hand, it 
may omit service to Fort Leonard Wood on any additional flights 


scheduled over all or part of segment 1. 


(6) The holder, in operating over segment 1, may omit service to 
Galesburg, I1l1., on flights serving Peoria, Ill., or may omit service 
to Peoria on flights serving Galesburg. 


(7) On nonstop flights between Des Moines, Iowa, and Kansas City, Mo., 
the holder shall schedule service to at least one other point on its 
system beyond these points. i 


(8) The holder shall not schedule single-plane service between 
Louisville, Ky., and Nashville, Tenn. 


i 
(9) Flights over segment 3 shall serve both (a) Washingtan, D.C., 
or New York, N.Y., and (b) Peoria, Springfield, or Champaign-Urbana, 
Tll., or Waterloo, Iowa. 


| 
(10) The holder shall not schedule single-plane service between 
Washington, D.C., or New York, N.Y., on the one hand, and (Chicago, 
Tll., St. Louis, Mo.; Tulsa, Okla., Kansas City, Mo., Omaha, Nebr., 
or Minneapolis-St. Paul, Minn., on the other. 


(11) The holder is authorized to render flag-stop service by omitting 
the physical landing of its aircraft at any intermediate point 
scheduled to be served on a particular flight: Provided, That there 
are no persons, property, or mail on the aircraft destined for such 
point and no such traffic available at such point for the | 
the scheduled time of departure. 
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(12) The holder's authority to engage in the transportation of 
mail with respect to those operations set forth in Appendix A to 
Order 70--150 is limited to the carriage of mail on a nonsubsidy 
basis, i.e-, on a service mail rate to be paid entirely by the 
Postmaster General, and the holder shall not be entitled to any 
subsidy with respect to such operations. 


The exercise of the privileges granted by this certificate shall be 
subject to such other reasonable terms, conditions, and limitations required 
by the public interest as may from time to time be prescribed by the Board. 


The services authorized by this certificate were originally established 
pursuant to a determination of policy by the Civil Aeronautics Board that 
in the discharge of its obligation to encourage and develop air transporta- 
tion under the Civil Aeronautics Act, as amended, it is in the public 
interest to establish certain air carriers who will be primarily engaged 
in short-haul air transportation as distinguished from the service rendered 
by trunkline air carriers. In accepting this certificate, the holder 
acknowledges and agrees that the primary purpose of this certificate is 
to authorize and require it to offer short-haul, local or feeder, air 
transportation service of the character described above. 


The holder acknowledges and agrees that it is entitled to receive 
only service mail pay for the mail service rendered or to be rendered 
solely in connection with operations specified in paragraph (12), and 
that it is not authorized to request or receive any compensation for 
mail service rendered or to be rendered for such operations in excess 
of the amount payable by the Postmaster General. 


This certificate shall be effective on June 9, 1970: Provided, 
however, That prior to the date on which this certificate would otherwise 
become effective the Board, either on its own initiative or upon the timely 
filing of a petition or petitions seeking reconsideration of the Board's 
order of April 29, 1970 (Order 70--150), insofar as such order au- 
thorizes the issuance of this certificate, may by order or orders extend 
such effective date from time to time: Provided, further, That the 
effective date of said certificate shall be automatically postponed until 
further Board order if the appropriate license fee is not paid pursuant tc 
section 389.21(b) of the Regulations. 


IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 


certificate to be executed by the Secretary of the Board, and the seal of 
the Board to be affixed hereto, on the 29th day of April, 1970. 


HARRY J. ZINK 


Secretary 
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Rule 27, 14 CFR 302.27 
Rule 28, 14 CFR 302. 28 


* Cases or authorities chiefly relied upon are marked by asterisks. 


vit 


STATUTES 


Administrative Procedure Act, Section 8(c), 5 U.S. C. Sec. 557(c): 
\ 


"(c) Before a recommended, initial, or tentative 
decision, or a decision on agency review of the decision 
of subordinate employees, the parties are entitled to 
a reasonable opportunity to submit for the consideration 
of the employees participating in the decisions -- 


(1) proposed findings and conclusions; or 


"(2) exceptions to the decisions or Pacrmmended 
decisions of subordinate employees or to SEEES 
agency decisions; and : 
"(3) supporting reasons for the exception or pro- 
posed findings or conclusions. 


"The record shall show the ruling on each ros con- 

clusion, or exception presented. All decisions -- 

including initial, recommended, and tentative decisions, 

are a part of the record and shall include a statement 
of -- | 


"(A) findings and conclusions, and the oe or 
basis therefor, on all the material issues of fact, 
law, or discretion presented on the record; and 


"(B) the appropriate rule, order, sanction, relief, 


or denial thereof." | 


| 
! Administrative Procedure Act, Section 10(a), 5 U.S. ¢. Sec. 702: 


"A person suffering legal wrong because of agency action, 
or adversely affected or aggrieved by agency action 
within the meaning of a relevant statute, is entitled to 
judicial review thereof." 


Weivitie 


Administrative Procedure Act, Section 10(c), 5 U.S.C. Sec. 706: 


To the extent necessary to decision and when 
presented, the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of an agency action. The reviewing court 
shall -- 


"(1) compel agency action unlawfully withheld or 
unreasonably delayed; and 


"(2) hold unlawful and set aside agency action, 
findings, and conclusions found to be -- 


"(A) arbitrary, capricious, an abuse of dis- 
cretion, or otherwise not in accordance with 
the law; 


"(B) contrary to constitutional right, power, 
privilege, or immunity; 


"(C) in excess of statutory jurisdiction, author- 
ity, or limitations, or short of statutory right; 


"(D) without observance of procedure required 
by law; 


"(—) unsupported by substantial evidence in a 
case subject to sections 556 and 557 of this 
title or otherwise reviewed on the record of an 
agency hearing provided by statute; or 


"(F) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by 
the reviewing court. see 


"In making the foregoing determinations, the court shall 
review the whole record or those parts of it cited by a 
party, and due account shall be taken of the rule of 
prejudicial error." 


| 
IN THE 
UNITED STATES COURT OF APPEALS | 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 24297 


MOHAWK AIRLINES, INC., 


Petitioner _ 


Vv e 
| 


CIVIL AERONAUTICS BOARD, 


Respondent} 


BRIEF FOR PETITIONER 


STATEMENT OF ISSUES 
| 

1. Does the Examiner's economic and traffic evaluation and 
comparison of Allegheny and Mohawk service proposals for St. 
Louis- Pittsburgh on the erroneous assumption that both carriers 
would provide two nonstop round trips require remand when Alle- 
gheny actually proposed only one nonstop round trip and Mohawk 
proposed two nonstop round trips ? : 

2. Where Mohawk requested nonstop authority on one of three 


new nonstop routes sought by Allegheny, and the Board awarded 


=e 


all three routes to Allegheny, does the failure of the Examiner and 
the Board to make findings concerning the effect of splitting the 
routes between Allegheny and Mohawk require reversal of the Board's 
dpders? 

; 3. Do the Examiner's erroneous and unsupported findings 
with respect to five of nine factors relied upon by him and the Board 
if awarding St. Louis- Pittsburgh authority to Allegheny require re- 
versal of the resulting Board orders and remand of the case for fur- 


ther proceedings ? 


This case has not previously been before this Court. 


REFERENCES TO RULINGS 
This is an appeal pursuant to Section 1006 of the Federal 

Aviation Act, 49 U. S.C. Sec. 1486 (hereinafter called the Act), and 
the Administrative Procedure Act, Sec. 10(a), 5 U.S.C. Sec. 702, 
from orders numbered 70-4-153 and 70-4-154 of the Civil Aeronau- 
ties Board (hereinafter called the Board) dated April 29, 1970. 
Order 70-4-153, which became effective as a final order of the Board 
of April 29, 1970, is the Examiner's initial decision dated Novem- 
de 21, 1969 (Joint Appendix, p. 89; hereinafter cited "Joint App., 
p.__"), as modified and affirmed by the Board's order 70-4-154 
Goint App., p. 206), denying Mohawk's petition for discretionary 
review (Joint App., p. 175) of the Examiner's decision. 
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STATEMENT OF THE CASE 
This is an appeal from the Board's denial of 


review and its affirmance and adoption of the Examiner's initial de- 
cision which denied Mohawk's application for nonstop authority be- 
tween St. Louis and Pittsburgh and granted that authority to Alle- 
gheny, together with nonstop authority between Dayton and St. Louis 
and between Columbus and St. Louis. Mohawk appeals from the 
Board's order (Order 70-4-154) (Joint App., p. 206) denying Mo- 
hawk's petition for discretionary review and modifying and adopting 
the Examiner's initial decision. (Order 70-4-153) (Joint App., p. 
89) : 


The Facts | 
On October 7, 1968 Allegheny applied for new route author- 

ity to provide nonstop service between St. Louis and each of three 

cities-- Pittsburgh, Dayton, and Columbus (C.A.B. Docket 20334).2/ 


The proposed new air service was as follows: 
; 
| 


| 
1/ Under the Federal Aviation Act, Section 401, 49 U.S.C. Sec. 
1371, new route authority may only be granted by the CAB upon 
a finding that the public convenience and necessity require the 
additional service. Allegheny's application was filed under 
Subpart M of the Board's Rules of Practice, 14 CFR Secs. 
302. 1301 - 302.1315. | 


Existing nonstop authority 
Proposed nonstop authority 


‘ 


At the time of its application, Allegheny was providing one- 
stop service from Dayton and Columbus to St. Louis and two-stop 
service from Pittsburgh to St. Louis (Allegheny Application, Ex- 
bits AL-8, p. 1; AL-10, pp. 1-2; AL-12, pp. 1,2) (Record Item 
4% ). Allegheny proposed to provide one nonstop round trip in each 
ot the three markets (Ex. AL-S-1, para. 7) (Joint App., p. 48). It 
also presented operating proposals which reflected the possible 
award of less than all three nonstops (Exhibit AL-S-1) (Joint App., 
rb. 46-47). Those proposals showed, inter alia, that whether or 


npt Allegheny was awarded the Pittsburgh-St. Louis nonstop, it 
, 


would provide one nonstop round trip in the Columbus and Dayton 
¢ 


markets (Exhibit AL-S-1, para. 6) (Joint App., p. 47). Allegheny 
ane submitted projections for two nonstop round trips between Pitts- 
burgh and St. Louis, but only in the event that Allegheny were not 
aiithorized to operate its proposed nonstops between St. Louis and 
Dayton or St. Louis and Columbus (Exhibit AL-S-1, para. 1) (Joint 


App., p. 46). | 
Mohawk also applied for nonstop authority between St. Louis 


and Pittsburgh (CAB Docket 20556) (Joint App., p. 17) and proposed 
to extend to St. Louis two of its five daily round trip jet flights into 
Pittsburgh from points east, The Mohawk and Allegheny applica- 
tions were consolidated for hearing (CAB Order 69-6-85) (Joint App., 
p. 21), 2/ Trans World Airlines, Inc. (TWA), which at that time 
held a monopoly on nonstop service between St. Louis and Pittsburgh, 
filed an answer to the applications objecting to the proposed new ser- 


vice (Record Item 5). 3/ 


Thus the two primary issues presented to the Board for de- 


termination were: 


(1) Did the public convenience and necessity require the pro- 


posed new nonstop authority in each market? 


(2) If so, should Allegheny be granted the new authority in 
| 
all three markets or should the award be split with Mohawk receiving 


2/ American Airlines' application for St. Louis- Pittsburgh nonstop 
authority (Docket 20542) (Record Item 9) was also consolidated 
with the others (CAB Order 69-6-85) (Joint App., p. 21), but 
American withdrew from the proceedings (Record Item 58) fol- 
lowing the Board's limitation of the hearing to flights east of St. 
Louis (Order 69-7-89) (Record Item 35). 


| 
Answers were also filed by Flying Tiger Lines, Inc., and by 
representatives of the cities and counties in the areas of the 
proposed service improvements. (Record Items 4, 6, 7 and 8). 
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Pittsburgh-St. Louis and Allegheny receiving Columbus-St. Louis 


ahd Dayton-St. Louis? 
} 


; Following a hearing before Examiner Milton H. Shapiro on 
August 21, 1969, at which testimony was taken and written exhibits 
were introduced in evidence, the Examiner entered his initial de- 
cision on November 21, 1969, pursuant to Rule 27 of the CAB Rules 
of Practice (14 CFR Sec. 302.27). That decision found that the 
public convenience and necessity required the granting of new non- 
stop route authority to one carrier in each of the three monrketss/ 
(Examiner's Initial Decision, p. 43, para. 1; hereinafter cited 
"{£.D., p. __")(Joint App., p. 136); and that question is not pre- 
sented for review in this appeal. 

The Examiner's decision also awarded all three of the new 
ncutes to Allegheny. ‘In making the award of the St. Louis-Pitts- 
burgh route authority to Allegheny, the Examiner's decision pur- 
rbrts to rely on the following factors with respect to each applicant 
carrier: 

(1) Subsidy need reduction (I.D., p. 35) (Joint App., p. 128); 


(2) Passengers benefited (I.D., pp. 35-36) (Joint App., pp. 
128-129); 


TWA's petition for discretionary review of that determination 
was denied pursuant to CAB Rule 28 (14 CFR Sec. 302.28) by 
CAB Order 70-4-154 (Joint App., p. 206). 


-1- | 
| 


Vulnerability to TWA's competition (ID. » Pp. 36) 
(Joint App., p. 129); 


Existing station facilities (I.D., p. 36) | (Joint 
App., p. 129); 


Allegheny- Mohawk intercarrier diversion (I.D., 
pp. 36-37) (Joint App., pp. 129-130); 


Board policy concerning competition between lo- 
cal service carriers (I.D., p. 37) (Joint App., 
p. 130); 


Historic interest and identity in the market (I.D., 
p. 37) (Joint App., p. 130); 


Board policy favoring removal of stop restrictions 
(.D., p. 37) (Joint App., p. 130); and 


Board policy concerning carrier route strength- 
ening (I.D., pp. 38-39) (Joint App., pp. 131-132). 


At least five of these nine factors (1, 2, 5, 6, 9), including 

, the three generally given greatest weight in route cases -- subsicy 
need reduction, passengers benefited and route strengthening -- 

were evaluated by the Examiner on the basis of findings which were 
contrary to and/or unsupported by the evidence.2/ Even more 

fundamentally, however, the Examiner's entire decision is perme- 


ated by his failure to compare the service alternatives which were 


« actually presented by the parties. Thus in reaching his economic 


| 
5/ One of the remaining factors "historic interest and identity in 
. the market” (factor 7 above) was specifically found by the Ex- 
aminer to be "not especially significant” (I. D. » P. 37) Goint 
App., p. 130). | 


eK 


and traffic conclusions, the Examiner compares Mohawk's proposal 
for two nonstop, round trip, St. Louis- Pittsburgh flights (I.D., pp. 
35-36) (Joint App., pp. 128-129) with two hypothetical round trip 
flights by Allegheny, although Allegheny only proposed to provide 
one such round trip in conjunction with the award to it of Dayton and 
Columbus nonstop authority. 
Alternatively, the Examiner compared the economic and traf- 

fic benefits of Allegheny's service in all three markets (one round 
‘trip in each) with Mohawk's service in St. Louis- Pittsburgh alone 
(two round trips) (I.D., p. 36) (Joint App., p. 129), without con- 
sidering the economic and traffic results of an award of split au- 
thority (Dayton and Columbus for Allegheny and St. Louis- Pittsburgh 
‘for Mohawk) as compared to service by Allegheny in all three mar- 
‘Kets. Nonetheless, the Board denied Mohawk's petition for dis- 
cretionary review (CAB Order 70-4-154) (Joint App., p. 206), and 
affirmed and adopted the Examiner's decision as Order 70-4-153 
(Joint App., p. 89) with a modification making Allegheny's nonstop 
service to Pittsburgh and Columbus optional rather than mandatory. 
‘This appeal from those orders followed. 


8/ Under the Examiner's decision, Pittsburgh and Columbus ser- 
vice was mandatory (I.D., pp. 8, 9) (Joint App., pp. 101, 102), 
and Dayton service was permissive (I.D., pp. 9-10) (Joint App., 
pp. 102-103). 


== 


ARGUMENT 


The Examiner's Failure to Compare the Actual Service Alter- 
natives Presented by Allegheny and Mohawk Invalidates the 


Resulting Board Orders and Requires Remand. 


A. The Examiner Failed to Compare the Actual Service Alter- 


natives Presented by Allegheny and Mohawk. | 
| 


1. The Examiner Credited Allegheny with More Service 
Between Pittsburgh and St. Louis Than a eecopose? to 
Provide. 
The Examiner determined that additional oe should be 
granted in each of the three markets at issue (I.D., p- 43) (Joint 
» App., p. 136). This aspect of his decision is not challenged. Hav- 
ing made that determination, the primary question remaining was 
« whether all three routes should be awarded to Allegheny or whether 
Mohawk should receive one of the three, St. Louis-Pittsburgh. Al- 
legheny's evidence did not propose the same amount ot service in 
_ that market as Mohawk. Mohawk proposed two nonstop round trips. 
" Allegheny proposed only one nonstop round trip in the Pittsburgh- 


St. Louis market if it was also awarded the other two markets, 

| 

| 

The Examiner failed to compare these service alternatives. 
| 


which it was. 


Instead, he compared Mohawk's actual Pittsburgh-St. Louis pro- 
posal (two round trips) with a hypothetical two round trip service by 


! Allegheny in the market. To illustrate, the Examiner stated: 
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"If a comparison is made on the basis of the 


respective proposals for two nonstop round tri 
Betveea St. Cons and Pittsburgh, 3 appears that i in 
fiscal year 1570-4 Allegheny would ‘benefit 20, 294 


passengers after self-diversion as compared with 
Mohawk's indicated beyond area traffic of 11, 792 
passengers." (I.D., pp. 35-36) (Joint App., pp. 

128-129) (Emphasis added.) 
Allegheny's case contained no proposal to ‘provide two non- 
stop round trips between Pittsburgh and St. Louis plus one nonstop 
round trip in each of the other two markets. Allegheny summarized 
its service proposals with schedule assumptions and economic fore- 
gasts assuming various combinations of awards in the three markets 


in Exhibit AL-S-1 (Joint App., p. 46). It stated in pertinent part: 


"7, If Allegheny were awarded all three St. Louis 
markets one nonstop round trip would be provided in 
each market as shown in AL-100." (Exhibit AL-S-1, 

p. 3) Goint App., p. 48) (Emphasis added. ) 
Allegheny proposed two nonstop round trips in St. Louis- 


Pittsburgh only if it were awarded authority only in that market. 


Exhibit AL-S-1 stated: 

"1. If Allegheny were to be awarded only Pittsburgh- 

St. Louis nonstop rights two nonstop round trips 

would be provided as shown in AL-R-1." (Exhibit 

AL-S-1, p. 1) (Joint App., p. 46) (Emphasis added.) 

The distinction drawn by Allegheny (one round trip if also 
awarded both Columbus and Dayton authority, two round trips other- 


wise) was clear and deliberate. The Examiner, nevertheless, 
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ignored the distinction and went on to view Allegheny's proposal as 
covering a round trip in each of the Dayton and Columbus markets, 
plus two round trips between Pittsburgh and St. Louis. 

The Examiner's use of this hypothetical service in comparing 
Allegheny's financial and traffic results with Mohawk's was clearly 
erroneous. The error is compounded by the Examiner's failure to 
make a comparison of services that actually were proposed for St. 
Louis- Pittsburgh (Mohawk's two round trips versus Allegheny's one 


round trip). 


2. The Examiner Made No Comparison of the Effect of 
Awarding All Three Markets to Allegheny Versus a 


Split Award. ee 
The only other comparison made by the Examiner pitted the 


economic and traffic results of Allegheny'’s service in all three mar- 
kets (one round trip in each) against Mohawk's service in St. Louis- 
Pittsburgh alone (two round trips). The Examiner stated: 


"If a comparison is made on the basis of the respective 

proposals for two nonstop round trips between St. Louis 

and Pittsburgh, it appears that in fiscal year 1970 Al- 

legheny would benefit 20, 294 passengers after self-di- 

version as compared with Mohawk's indicated beyond 

area traffic of 11,792 passengers. yas 5,589 it sipsers 
would benefit as 


eny <= wo convenience 
far more air travellers than Mohawk's proposal.” (.D., 
pp. 35-36) (Joint App., pp. 128-129) (Emphasis added.) 
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The Examiner thus compared the benefits of Mohawk's pro- 
\posal, which covered only one market with Allegheny's proposal, 
‘which covered three. This, however, was not the choice presented. 

If Mohawk were awarded St. Louis- Pittsburgh, the record 
shows that Allegheny would provide the same nonstop service for 
Dayton and Columbus as if Allegheny were awarded all three mar- 
kets. Exhibit AL-S-1 stated: 

"6. If Allegheny were to be awarded only Dayton- 

St. Louis and Columbus-St. Louis nonstop rights 

one round trip would be provided in each market as 

shown in AL-R-1." (Exhibit AL-S-1, p. 2) (Joint 

App., p. 47). 

Thus, the comparative service to the public between an award 
.of the Pittsburgh-St. Louis authority to Mohawk versus an award to 


Allegheny wasias follows ("RT” indicates round trip): 


Split Award Allegheny 
Columbus Columbus 


¢ & 
v —— ~ 1 RT 
'st.“Louis : Pittsburgh St “Louise ————_Pittsburgh 


<—- Z 
"Dem, ~~ 
Dayton Dayton 


The Examiner had a right to examine the competing Pitts- 
burgh-St. Louis applications in the context of an award covering all 
three markets. This, however, required a comparison of the com- 
bined effect of an award of all three to Allegheny versus the combined 
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award of two to Allegheny and one to Mohawk as illustrated in the 


diagrams. That comparison was not made. : 

The Examiner failed to make any significant study or findings 
as to the comparative effects of split authority and al single award to 
Allegheny under the nine criteria which he ostensibly used in evalu- 
ating the applications. Only with respect to subsidy need reduction 
(factor 1) did the Examiner purport to consider the question of split 


authority versus Allegheny authority (I.D., p. 35) (Joint App., p. 
128) and there, as pointed out below, pp. 17-19, he provided no sup- 
port whatsoever for his conclusion. In dealing with passengers bene- 
fited (factor 2) he made no effort to determine the results of a split 
award. Instead he compared the benefits of Mohawk's St. Louis- 

§ Pittsburgh authority alone with Allegheny's benefits on all three 
routes. (I.D., p. 36) (Joint App., p. 129). (See discussion, supra, 
pp. 11-12, infra, p. 23.) Moreover, in discussing diversion (factor 5), 
competition (factor 6) and route strengthening ttactor 9), he took no 
note of the fact that a split award would increase traffic and strengthen 
the routes of both carriers. See discussion, infra, pp. 32-34. He 
made no findings as to the effects of a split award on diversion, com- 
petition (I.D., pp. 36-37) (Joint App., pp. 129-130) or route strength- 
ening (I.D., p. 38) (Joint App., p. 131). | 
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B. The Examiner's Failure to Make Findings on the Actual 


Service Proposals Requires Remand. 


The substantive content of Board decisions must meet the 


minimum requirements of both the Federal Aviation Act and the 


Administrative Procedure Act. Section 1005(f) of the Federal Avi- 
ation Act, 49 U.S.C. Sec. 1485(£) requires that all such decisions 
"set forth the findings of the fact" upon which they are based. This 
requirement is| defined further by Section 8(c) of the Administrative 
Procedure Act, 5 U.S.C.A. 557(c), which requires that "all decis- 
ions, including initial, recommended and tentative decisions . . . 
include a statement of findings and conclusions, and the reason or 
basis therefor, on all the material issues of fact, law or discretion 
presented on the record. . ." Failure to make such findings is 
reversible error. City of Lawrence, Massachusetts v. CAB, 343 
F.2d 583, 588 (Ist Cir. 1965); Western Airlines, Inc. v. CAB, 
122 U.S. App. D.C. 81, 351 F.2d 778, 783 (D.C. Cir. 1965); 
National Air Carrier Ass'n v. CAB, _U.S. App. D. Cae! (Slip 
Opinion No. 23,012) (D.C. Cir. May 28, 1970) (not otherwise re- 
ported). See also Telanserphone, Inc. v. FCC, 97 U.S. App. D.C. 
ads, 231 F.2d 732 (D.C. Cir. 1956). 

: In National Air Carrier Ass'n v. CAB, supra, this Court 


stated: 
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"Furthermore, we cannot find redeeming support for 
the Board's conclusions on the three group fares by 
resorting to the record as a whole. The record on ap- 


peal consists primarily of unenlightening fare tables, 
uncollated economic data, and unresolved arguments 
and counterarguments; it raises more questions than 
it answers. In short, the Board's treatment of the 
three group fares has ‘crossed the line from the tol- 
erably terse to the intolerably mute.' Tete Vv. 
FCC, 135 U.S. App. D.C. 317, 321, 4 3, 
TI57 (1969). (Slip Opinion No. 23,012, p. 27) 
Mohawk respectfully submits that in failing to compare the 
applicant's actual service proposals, the Examiner's decision and 
the Board's orders are “intolerably mute.” Moreover, the Exami- 
ner's erroneous assumption concerning Allegheny's service proposal 
for St. Louis- Pittsburgh and his analysis and comparison of service 
benefits on that basis permeates the entire decision and places this 
case on all fours with Braniff Airways, Inc. v. CAB, 126 U.S. App. 
D.C. 399, 379 F.2d 453 (D.C. Cir. 1967). In that case tis Court 
reversed and remanded the Board order which was based, inter alia, 
on the erroneous assumption that one of the applicants would be re- 
quired to establish new service facilities at Tampa, St. Petersburg- 
Clearwater and Ft. Lauderdale when neither carrier actually pro- 
| 
posed to serve either St. Petersburg-Clearwater or Ft. Lauderdale. 
120 U.S. App. D.C. at 409-410; 379 F.2d at 463-64. Mohawk re- 
spectfully submits that the Examiner's erroneous assumption in this 


case is no less clear and no less prejudicial than was the case in 


‘Braniff and requires reversal and remand of the Board’s orders. 
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IL The Examiner's Decision and Board Order Are Contrary 

to and Unsupported by the Evidence. 
The Examiner's basic failure to compare the actual service 
| Seer of the applicants permeates and distorts each of the nine 
Rctors considered by the Examiner in his decision. Apart from 
that basic error, however, at least five of the nine factors 
examined were evaluated on the basis of erroneous findings which 
were contrary to the evidence, unsupported by the evidence, and/ 
pr arbitrary and capricious. 

A. Subsidy Need Reduction (Factor "1") 

The tenor of the Examiner's decision on the question of 


St, Louis-Pittsburgh authority is set by his treatment of the first 


of the factors referred to above -- "subsidy need reduction" -- 


t 
which he decides without the benefit of any support in his findings 


for the economic conclusion reached. Citing neither evidence in 
the record nor the appendices to his own decision, the Examiner 
‘stated: 


"The potential benefit to the public treasury in 
the form of reduced subsidy support would be some- 
what greater over the long run if Allegheny's proposal 
to serve all three markets in issue were implemented 
rather than having the authorities split between Mohawk 
and Allegheny by awarding St. Louis-Pittsburgh au- 
thority to Mohawk and St. Louis-Columbus/Dayton 
nonstop authority to Allegheny."" (I. D., p. 35) 

(Joint App., p. 128). 
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Other economic findings by the Examiner are supported by elabo- 


rate graphs and charts (see Appendices to the Examiner's decision). 
Questions with respect to the economic effects of Allegheny's pro- 
posed one round trip service between each city -- Dayton, Columbus 
and Pittsburgh -- and St. Louis are dealt with in substantial detail 
(LD., Apps. B and C, pp. 1-7) (Joint App., pp. 140-153). However, 
the Examiner made no study and gave no figures concerning the 
effect of split authority on subsidy need, and hence there is no 

basis in his decision or in the record for his statement that a 

greater subsidy need reduction results upon an award of all three 
routes to Allegheny than upon an award of split authority. 

Moreover, with respect to the only route sought by both 
Allegheny and Mohawk, i.e., St. Louis-Pittsburgh, the Exami- 
ner's own findings concerning subsidy need reduction show a 
greater subsidy need reduction upon an award to Mohawk, not 
Allegheny. Appendix D of the Examiner's decision shows a 
subsidy need reduction of $20, 661 and $271, 358 for Allegheny 


in 1970 and 1971 (total $292, 019)(Appendix D, pp. 1-2) (Joint 
| 

App., pp. 154-155) as compared with Mohawk's subsidy 
| 

need reduction of $54,444 and $280,974 in those two years 
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* (total $338, 418) / (appendix F, p. 1; Joint App., p. 159) 
(Appendix G, p. 1; Joint App., p. 162). In addition, Appendix 
-D (Joint App., p. 154) reflects the Examiner's erroneous assump- 
tion that Allegheny would provide two round trips rather than one 
in the St. Louis-Pittsburgh market, and hence substantially over- 
states Allegheny's subsidy need reduction. 
Thus the Examiner's statement that the reduced subsidy 
. need "would be somewhat greater over the long run if Allegheny's 
* proposal to serve all three markets in issue were implemented 


” rather than having the authorities split between Mohawk and 


* Allegheny" is "a finding not supported by any evidence, " af the 


type denounced by this Court in Braniff Airways v. CAB, 126 

U.S. App. D.C. 399, 412, 379 F.2d 453, 466 (D.C. Cir. 1967). 
Moreover, as pointed out by Chief Judge Stephens in Capital 
Transit Co. v. Public Utilities Comm'n, 93 U.S. App. D.C. 194, 
213 F. 2d 176 (D.C. Cir. 1953), cert. denied, 348 U.S. 816 (1954), 


1/ This figure is itself actually incorrect and understated because 

~ the Examiner in Appendices F and G (Joint App. , pp. 159-164) 
in computing Mohawk's subsidy need, applied a 10% dilution 
factor to Mohawk's total revenues but did not apply that factor 
to Mohawk's "self-diverted" revenues before deducting them 
from total revenues. (See Mohawk Petition for Discretionary 
Review, p. 13, App. C, pp. 1, 2)(Joint App. , pp. 187, 193, 194). 
Since both "total revenues" and "self-diverted” revenues are . 
calculated by multiplying "passengers" times "fares", they are 
both subject to dilution, i,.e., reduction of the average fare by 
the percentage of discount fares (youth fares, family fares, 
etc.), and the Examiner's failure to apply the dilution factor to 
self-diverted revenues understated Mohawk's subsidy need 
reduction. 
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an agency may not merely pronounce unsupported ultimate find- 
ings but must also make "basic findings” to show how the ultimate 
findings were reached: 


"The decisions require a commission in a quasi- 
judicial proceeding to make basic findings supported 
by evidence and ultimate findings which flow rationally 
from the basic findings -- this in order that the com- 
mission shall itself perform the initial function of 
evaluating the evidence and deciding the issues of fact, 
and in order that the courts, as reviewing tribunzls, 
can decide whether or not the ultimate decision 

reached by the commission follows as a matter of law 
from the facts found as its basis, and also whether or 
not the facts found have substantial support in the 
evidence. The ‘espertise' of a commission usefully 
serves it in evaluating the evidence, but that expertise 
can not supply evidence and can not, without findings 
made upon the critical issues before it, guide a 
commission to a rational and lawful decision, " 93 
U.S. App. D.C. at 205; 213 F. 2d at 187. 8/ 


| 
The Examiner's purported finding with respect to subsidy 
| 
need is unsupported by evidence or basic findings. Since the 
Examiner and the Board relied upon all of the factors collectively 


in reaching its conclusion, its error as to one of those factors 


8/ Although Judge Fahy wrote an opinion for the Soe ea 

~ dissented on the basis of the facts with respect to this point, 
the opinion of Chief Judge Stephens was concurred in by Judge 
Miller and hence expressed the decision of the Court with 
respect to the matters it discussed (213 F.2d at 185, 93 App. 
D.C. at 205). Cited with approval in Williams v, Washington 


litan Transit Comm'n, 134 U.S. App. D.C. 342, 350, 
es a5 ¥. 2d 922, 950, n. 33 (D.C. Cir. 1968), cert. denied, 


393 U.S. 1081 (1969); Bond v. Vance, 117 U.S. App. D.C. 203, 
204, $27 F.2d 901, 902 (D.C. Se iota United 
Corp. , 249 F. 2d 168, 179-81 (Sd Cir. 195 
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requires remand of the Board's orders. Carey v. CAB, 275 
F. 2d 518, 522 (1st Cir. 1960); Northeast Airlines, Inc. v. CAB, 


’ 


331 F. 2d 579, 587 (1st Cir. 1964). The recognized importance 


} of subsidy need reduction as a factor in route cases merely renders 


the need for remand more compelling. 

B. Passengers Benefited (Factor "2" 

Relative passengers benefited is obviously a critical con- 
sideration in the selection of a carrier for new authority. The 
Examiner's' conclusions on this matter are based on both con- 
ceptual and arithmetic errors which render them completely 
invalid. 

| 1. In Not Comparing Actual Proposals and 

| in Not Examining Split Authority, the 
Examiner Substantially Misstated Passen- 
gers Benefited. 


(a) Passengers in the Primary Market 
Were Ignored. 


As shown in Section I above, the Examiner erroneously 
assumed Allegheny would offer two nonstop round trips between 
Pittsburgh and St. Louis. Presumably for this reason, his 
discussion of benefits to passengers makes no comparison of 
passengers |benefited by each carrier in the Pittsburgh-St. Louis 
local market (i. e., passengers traveling only between St. Louis 
and Pittsburgh). Appendix H to the Examiner's decision (Joint 
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App., p. 165) shows that, on the basis of the Examiner's 


erroneous assumption of two round trips by each carrier, Mohawx 
would benefit 27, 456 passengers compared to Allegheny's 23, 280. 
If Allegheny's benefits to local passengers were based on one round 
trip, as was actually proposed by Allegheny, rather than two 

round trips as assumed by the Examiner, Allegheny's local 
passengers benefited would be substantially reduced. 


(b) Passengers in the Secondary Markets 
Were Improperly Compared. | 


The Examiner did compare traffic in the secondary 
« ("beyond") markets 9/ in some detail. He stated: 


"There is a much greater contrast Deter 
the relative capacities of the applicants to benefit 
the traveling public. If a comparison is made on 
the basis of the respective proposals for two non- 
stop round trips between St, Louis and Pittsburgh, 
it appears that in fiscal year 1970 Allegheny would 
benefit 20, 294 passengers after self-diversion as 
compared with Mohawk's indicated beyond area 
traffic of 11,792 passengers. Moreover, it appears 
that Allegheny would benefit as many as 53, 559 
beyond area passengers in the same forecast year 
if it were allowed to implement its basic service 
proposal of one nonstop round trip in each of 


9/ A "beyond" market passenger is one who moves — the seg- 
ment (i.e., between Pittsburgh and St. Louis) but originates 
or terminates the trip at a point beyond (e.g. , a Syracuse- 
St. Louis passenger moving via the ae Louis 
nonstop). 


-22- 


the markets in issue. Thus, either of the Allegheny 
service plans would convenience far more air 
travellers than Mohawk's proposal." (I.D., pp. 35- 
36)(Joint App. , pp. 128-129). 


The purported basis for these figures is set forth in 
Appendix H (Joint App., p. 165) as follows: 
"BEYOND SEGMENT PASSENGERS BENEFITED BY 
THE ALLEGHENY AND MOHAWK PROPOSALS 
Fiscal Year 1970 
i Nonstops 
"STL-PHL ~ 16, 055 
0 


1, 613 
2, 688 


"TOTAL BEYOND TRAFFIC 18, 528 
LESS DIVERSION 6, 736 


"NET BEYOND TRAFFIC 11, 792" 


These conclusions suffer greatly from the failings described 
in Section I above. While the Examiner purports to compare 
Allegheny and Mohav‘< service on the basis of two flights by each 
carrier in the St. Louis-Pittsburgh market (the "With 2 Nonstops" 
column), Allegheny, as shown above, did not propose two round 


ttle 0s eh ee a PS oe - A 
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| 
trips in combination with the authority granted in the Columbus and 
Dayton markets. 
The Examiner also indicates the beyond benefits of Allegheny's 
service in all three markets (the "With 3 Flights" column); but he 
does not set forth the corresponding beyond benefits of granting split 


e i 
authority. Instead, the Examiner compared passengers benefited 


by Mohawk's proposed St. Louis- Pittsburgh authority alone (given by 
ihe Examiner as 11,792) with those benefited by Allegheny’s service 
to all three cities (given by the Examiner as 53, 559) GD., App. 8) 
gone App., p. 165). This compares apples with oranges. Com- 
parison of passengers benefited by Allegheny in all three markets 
with those benefited by split authority would demonstrate that more 
passengers would be benefited by split authority. There would, of 
course, be one more flight since Mohawk would provide two round 
trips from St. Louis to Pittsburgh rather than Allegheny's one round 
trip. This is, however, a matter which was not decided by the Ex- 
aminer or the Board and which should be considered on remand. 


2. TheFigures Used by the Examiner in Comparing 
Beyond Benefits Are Arbitrary and Carcicions in 


Still Other Respects. 


Even if the Examiner's method of comparing service proposals 
were accepted, his treatment of the facts presented distorts his com- 


| 
parison of Mohawk and Allegheny service benefits and invalidates his 


decision. 
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(a) Self Diversion 


In discussing the relative capacities of the applicants to bene- 


fit the traveling public, the Examiner states: 
’ 


"If a comparison is made on the basis of the respective 
proposals for two nonstop round trips between St. Louis 
and Pittsburgh, it appears that in fiscal year 1970 Al- 
legheny would benefit 20, 294 passengers after self-di- 
version as compared with Mohawk's indicated beyond 
area traffic of 11,792 passengers." (I.D., pp. 35-36) 
(Joint App., pp. 128-29) 


The Examiner's deduction of Mohawk's "self-diversion" 
from the total number of passengers benefited is erroneous. (I.D., 
App. H, "Less Diversion") (Joint App., p. 165) (quoted above, p. 
22), Self-diverted passengers are those which move over a car- 
rier's existing services but which would shift to the more direct new 


services it proposes. Mohawk, for example, now carries passen- 


their journey -- i.e., to Pittsburgh or Cleveland, where they 


im who are traveling between Syracuse and St. Louis for only part 


{ 
connect with other carriers. With St. Louis-Pittsburgh authority 


Mohawk could provide direct single-plane service. While revenues 
pee these passengers must be discounted in estimating the finan- 
cial results of new authority to reflect only the revenues from added 
passenger miles (I.D., App. B, p. 6, "Revenue") (Joint App., p. 
145), the passengers are benefited by the improved service and 
should not be deducted in computing beyond benefits. A passenger 
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who switches from a circuitous route to a more direct one receives 
substantial savings in time and convenience which could be consid- 
ered in determining public benefit. Board decisions confirm this. 20/ 
Since Mohawk would benefit more of its present passengers 
(6,736) than would Allegheny (62) (I.D., App. H) (Joint App., p. 
165) (supra, p. 22), the effect of deducting "gelf-diverted” passen- 
gers is to reduce the true measure of Mohawk's public benefits by a 
factor of 6,674 passengers. Inserting self-diversion figures back 
into the Examiner's traffic forecasts in Appendix H oint App., p. 
165) the Pittsburgh-St. Louis comparison now appears as 20, 356 
passengers for Allegheny versus 18,528 for Mohawk in fiscal 1970, 
a difference of less than 2,000 passengers. Moreover, as demon- 


strated below, pp. 27-30, the Examiner's Appendix H (quoted, 


supra, p. 22) should also be corrected to treat Allegheny and Mohawk 


10/ See, e.g., Application of Mohawk Airlines, Ine. 0 Que=stop Re- 
striction, CAB Docket 2, d, CAB Order , where 
The Examiner determined that the one-stop restriction of Mo- 
hawk's Buffalo-New York and Rochester-New York flights should 
be lifted. In his decision, which was affirmed and adopted by 
the Board, the Examiner noted the OES of public benefit 
to "gelf-diverted" passengers, stating: 


| 
"User Benefits. During the year ended June 30, 1967 
Mohawk carried 42, 150 passengers between Buffalo and 
New York and 59, 000 passengers between Rochester and 
New York. This ‘traffic was carried on one-stop services 


and obviously would benefit from the faster nonstop ser- 
vice.” (CAB Order 68-58-35, p.10) (Emphasis added.) 
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equally with respect to Boston passengers (increasing Mohawk's 
figure by 2,688 passengers) and Allegheny's 16,055 Philadelphia 
passengers, who are not benefited by Allegheny’s new authority, 
should be deleted, whereupon the figures become 21, 216 for Mohawk 
and 4,301 for Allegheny. All of Allegheny's figures would, of course, 
be further reduced by using its proposed one round trip rather than 
hypothetical two round trips used by the Examiner in Appendix 

H. 


(b) Boston Service 

Both Allegheny (Allegheny Application, Exhibit AL-109, Rev., 
p. 8) (Joint App., p. 32) and Mohawk (Exhibit MO-R-3, pp. 2-3) 
(Joint App., pp. 58-59) offered the possibility of three-stop service 
hetacen St. Louis and Boston. Mohawk argued (Mohawk Brief to 
Examiner, pp. 28-29) (Record Item 55), that no passengers would 


Be benefited by such service since more direct service was already 


& 
@vailable (2 nonstops, 12 one-stops, and 4 two-stops) (Allegheny 
4 


Application, Exhibit AL-109, Rev., p. 8) (Joint App., p. 32). Alter- 
natively, Mohawk pointed out that it could provide the same service 
and should be treated equally with Allegheny in this regard (Mohawk 
Brief to Examiner, p. 29) (Record Item 55). Nonetheless, the Ex- 
gminer allowed Allegheny's full projection of 2,688 passengers for 
its three-stop service to Boston and denied any beyond passengers to 
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Mohawk for that segment. (I.D., Appendix H, quoted above, p. 22) 
(Joint App., p. 165). Mr. Stohr, the witness for the CAB's Bureau 
of Operating Rights, admitted that such a treatment of the Boston 
service would result in an understatement of the public benefits of 
| 
Mohawk service. He stated: | 
"Q Now, in adopting, Allegheny's traffic forecast, 
you adopted forecasts of traffic in markets such 
as the St. Louis-Boston, St. Louis-New OSes 
City. Am I not correct? 
That is correct. | 
| 
Were you aware that Mohawk had also showed 


single plane services from St. Louis to Coe 
- and New York? 


To New York. I was not aware of Ses, 


Well, the record will show I think that the 
flights that we forecast, the other flight does 
go on to Boston. 

My question is, wouldn't it be fair, in order 
to achieve this comparability, to also forecast 
traffic for Mohawk in those markets? | 


* * * | 

"THE WITNESS: To the extent that these exhibits 
do not show this traffic and to the extent that 
it does flow across these routings, it is an 
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understatement.’ (Tr., pp. 71-72) (Joint App., 

pp. 25-26). 11/ 

Nonetheless, the Examiner's decision incorporates this un- 


derstatement by allowing Allegheny's beyond service to Boston and 


digallowing Mohawk's. Such discriminatory treatment of like ser- 


t 
vice is arbitrary and capricious and requires reversal of the result- 


ing Board orders. 


j (c) Philadelphia Service 
The Examiner also erred in counting as "benefited" more 
than 16,000 Philadelphia to St. Louis passengers using Allegheny's 
projected one and two-stop service. 12/ These passengers should 
not be regarded 'as "benefited" by Allegheny’s projected service 
since nonstop service already existed in the Philadelphia-St. Louis 


11/ As indicated above, both Allegheny and Mohawk could have pro- 
vided comparable three-stop service to Boston (Allegheny Ap- 
plication, Exhibit AL-109, Rev., p. 8; Joint App., p. 32) (Mo- 
hawk Reply to Allegheny Exhibits, MO-R-3, p. 2; Joint App., 
p. 58). Mohawk could have provided two three-stop round trip 
flights (Boston-Albany-Syracuse- Pittsburgh-St. Louis and 
Boston- Binghamton-Elmira- Pittsburgh-St. Louis) (Mohawk 
Brief to Examiner, p. 5 and App. A) (Joint App., pp. 75, 78). 
Allegheny proposed only one round trip (2 flights) (Allegheny 
Application, Exhibit AL-109, Rev., p. 8) (Joint App., p. 32) 

# routed Boston- Philadelphia- Pittsburgh-Columbus-St. Louis 
: (Allegheny Application, Exhibit AL-100) (Joint App., p. 27). 


12/ Allegheny proposed to provide two one-stop and two two-stop 
flights (I.D., p. 18) (Joint App., p. 111). 
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market, 13/ Common sense, as well as recognized Board policy, 14/ 


indicate that passengers should not be regarded as benefited bya 


new service which is inferior to the service already being supplied. 


Moreover, the number of passengers counted as benefited” 
by Allegheny’s St. Louis- Philadelphia service a... p. 19) (Joint 
App., p. 112) itself resulted from a mathematically inexplicable 
calculation of passengers which would be served by Allegheny in the 
Philadelphia-St. Louis market. In employing the "quality of service 
index” QsI)— 15/ to estimate the number of passengers which would 


13/ Eastern and TWA provided three daily nonstop round trips be- 
tween Philadelphia and St. Louis (Mohawk Brief to the Exami- 
ner, p. 27) (Record Item 55). 


14/ See, e.g., Boston-Hartford-Cleveland, Order 10-1- 80, where 


the Board stated: 


“Allegheny's greater number of beyond-segment pas- 
sengers cannot be given much weight in view of the 
Examiner's finding that these same passengers (Hart- 
ford-Dayton/Indianapolis) could be served more di- 
rectly via Pittsburgh than via Cleveland as proposed 
herein.*? (Order 70-1-80, p. 3) Accord kane- 


Calgary Route Case, 30 C.A.B. 966, 97 

15/ The "quality of service index” QSI) is used to forecast traffic 
by relating it to service quality. A carrier's quality of service 
index is derived by assigning numerical values to particular 
types of aircraft and service. Thus two jet flights would count 
as 2 multiplied by the jet value (7) multiplied by a factor for 
nonstop (8), one-stop (6) or two-stop (4) service in computing 
total service quality index points. The relationship of these 
points to the total for the market indicates the carriers’ per- 
centage of the traffic. The QSI system employed by the CAB 
Bureau of Operating Rights at the time of the decision by the 
Examiner and at the time of the Board orders herein is set forth 
in CAB Docket 16766, Exhibit BOR-R-3. See also Portland- 
Seattle Nonstop Investigation, CAB Order E-24156, pp. 9-10. 
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‘use the new service, the Examiner used a QSI for Allegheny higher 
than that claimed by Allegheny itself and higher than that used by the 
CAB staff. The Examiner stated: 


"Recognizing that all but 14 percent of TWA's St. 
Louis- Philadelphia passengers use its nonstop 
flights, it is difficult to accept the indicated QSI 
index share for Allegheny of 26.4 percent in fiscal 
year 1970, that is, a forecast of 21,466 added pas- 
sengers. As a matter of judgment, it appears 
more probable that Allegheny will participate in 
75 percent of its index share, or 19.8 percent of 
the market. Thus, the examiner is forecasting a 
total of 16,045 added passengers for Allegheny in 
this market in fiscal year 1970 (Appendix B)."” 
(I.D., p. 19) (Joint App., p. 112). 


There is absolutely no basis in the record for either 26.4% 
or 19.8%. Allegheny itself calculated its Quality Share Index to be 
14.4% in fiscal year 1970 (Allegheny Application, Exhibit AL-109 

der), p. 4 of 8) (Joint App., p. 31). The Bureau of Operating 
Rights adopted the Allegheny traffic forecasts as being reasonably 
re although not endorsing Allegheny's forecasting techniques 
(Exhibits BOR-R-1, page 7 of 7) (Joint App., p. 65) and repeated 
the Allegheny figures in Exhibits BOR-3 and BOR-4 (Record Item 


51), 28/ 


16/ The Examiner's decision in allowing Allegheny 75% of its QSI 

—  gharefor its Philadelphia "stop” traffic is all the more inex- 
plicable since he himself recognized in the statement quoted 
above, that TWA obtained only 14% of the traffic in its Phil- 
adelphia flights making stops, which constitutes only 24. 6% 
(Continued on next page) 
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It is this very sort of arithmetic mystery that the Supreme 
Court has consistently condemned as being an unsatisfactory basis 
for an agency decision. See, e.g., Colorado-Wyoming Gas Co. v. 
FPC, 324 U.S. 626 (1945). | 


C. Diversion and Competition (Factors 5 and 6) 
The Examiner's findings with respect to diversion (factor 5 


above) and competition (factor 6 above) are on the one hand unsup- 
| 


ported by the record, and, on the other hand, contrary to previous 


| 
Board determinations. The decision states: | 


‘With its stake in a part of the St. Louis- Pitts- 
burgh market, Allegheny, of course, would be sub- 
jected to additional competition and some diversion 
of its current annual revenues of $438, 000 if Mohawk 

| 
| 
(Footnote 16 continued) 


not 75% of the QSI share for that traffic. The Examiner's in- 
itial decision shows that TWA had four nonstop, three one-stop 
and six two-stop flights. (I.D., p. 18) (Joint App., p. 111). 
Allocating standard QSI points (see footnote 15, sw ) for jet 
service nonstop (56 points), one-stop (42 points), two-sto 
(28 points), TWA's one and two-stop flights constituted 56.8 

of TWA's quality point service but carried only 14% of the TWA 
traffic or 24.6% of the QSI share for the one and two-stop ser- 
vice. 


Qsi_ PERCENT = TRAFFIC 


4 jet nonstops (4 x 56) 224 
3 jet one-stops (3x 42) 126) 
6 jet two-stops (6x 28) 168) 


14% is 24.6% the QSI indicated share (56.8%) for one and two- 
stop traffic. 
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were granted superior operating rights in the same 
market. | In fact, any financial benefits Mohawk 
might realize from nonstop authority in this mar- 
ket would, in some degree, be at the expense of the 
other subsidized carrier. Such a result would be 
contrary to the Board's usual policy of not pitting 
two local service carriers against each other for 
local traffic in terminal to terminal markets, es- 
pecially where one of the carriers already holds re- 
stricted authority which it exercises and which af- 
fords a source of revenue.” (I.D., pp. 36-37) (Joint 
App., pp. 129-130). 


} The Examiner's decision refers repeatedly to possible di- 
ae. from Allegheny's service between St. Louis and Pittsburgh 


if Mohawk were given nonstop authority, 1V/ but the decision fails 


tofexamine, or present any basis for determining, the extent of 


s h diversion. The only submission in the record (Allegheny 
13 


Consolidated Answer to Motions to Consolidate, Exhibit AL-T-R-2, 


pp. 10-12) (Joint App., pp. 50-51) relates to the extent of diversion 


of Aliegheny's two-stop St. Louis- Pittsburgh traffic. 18/ Both 


1% In addition to the statement quoted above, the Examiner sum- 
marized Allegheny's contention that Mohawk “would create serious 
diversion problems for Allegheny if awarded the services re- 
quested” (I.D., p. 4) (Joint App., p. 97), stated that "the true 
importance of Allegheny's presence in the market is its exposure 
to diversion” (I.D., p. 37) (Joint App., p. 130), and stated that 
Allegheny's services "would, of course, be subject to diversion 
and resulting financial injury to Allegheny if Mohawk were 
awarded superior authority in the same market.” (I.D., p. 38) 
(Joint App., p. 131). 


18/ Allegheny Consolidated Answer to Motions to Consolidate, Exhibit 
4 AL-T-R-2, p. 11 (Joint App., p. 50) speaks of diversion from 
Allegheny's estimated 14, 270 St. Louis- Pittsburgh passengers 
in fiscal year ("FY") 1970, referring to AL-106. Allegheny Ap- 
plication, Exhibit AL-106 (Rev.), p. 2 (Joint App., p. 30) shows 
_ that 14, 270 is Allegheny's passenger estimate “without new au- 
: thority." 


® 


Po Sse 


| 
Allegheny and the Examiner failed to recognize that with the award 
of nonstop service between Denver/Columbus and St. Louis, Alle- 
gheny's St. Louis- Pittsburgh service would be upgraded from two- 
stop to one-stop service; and none of the evidence submitted in the 
case relates to the extent of diversion of such Allegheny one-stop 
St. Louis- Pittsburgh traffic. It is apparent in any event that a split 
, award would not upgrade Mohawk at Allegheny’s expense but would 
upgrade both Mohawk and Allegheny service. It is therefore inap- 
propriate to apply a diversion standard where both carriers would 
receive improved authority and increased traffic. | 
The Examiner's reference to the Board's rustal policy of 
not pitting two local service carriers against each other for local 
traffic in terminal to terminal markets” (I.D., p. 37) (Joint App. , 
p. 130) is misplaced. The Board has expressed a policy against 
placing two local service carriers in direct competition over the 
* same route. Southeastern Area Local Service Case, 30 CAB 1318, 


1342 (1959); Western Tennessee Service Investigation, CAB Dock- 


et 17822, Order E-25965, p. 21 (1967). This policy does not apply 


to the facts of the instant case, however, since Mohaiwk's nonstop 
| 
authority would not be significantly competitive with Allegheny'’s 


one-stop authority. The carriers would in effect serve two differ- 


| 
- ent markets. | 
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The distinction between nonstop and one-stop authority was 


acknowledged by Examiner Shapiro himself in his initial decision in 


Allegheny Airlines Route 97 Investigation, CAB Docket 17436, aff'd, 


CAB Order 68-9-73, where he granted one-stop authority to Alle- 

2 

gheny in the Boston-Lexington/Nashville/Memphis markets, despite 
the objections of the nonstop carriers: 


"Allegheny is prepared to accept one-stop restrictions 
in all of the foregoing markets and thus would not be a 
serious competitive threat either to American which 
holds nc nonstop authority in the Memphis/Nashville- 
Boston/New York markets, or to Eastern which has 
nonstop rights between Lexington and New York.” 
Initial Decision, pp. 68-69 (Docket 17436). (Em- 
phasis added.) See also oe SEES Caribbean- 
—- American Route Inves gation (United States- 
pean ci ° » Pe one~ 
aay operations will not have any significant impact 
on the Miami-San Juan nonstop services of Eastern 
a Pan American"); Ozark Airlines ae Route 
ealignment pavestgation B Order »p. 3 
‘(Ozark one-stop au rity in Sioux Falls- Rochester 
ee held non-competitive with North Central non- 
stop authority); Northeastern States Area Investi- 
gation, 30 CAB wk one-stop 
Sathor rity in Cleveland- Syracuse market held non- 
comipetitins with American nonstop. 


D. Route Strengthening (Factor 9) 

The relative need of applicants for route strengthening has 
= recognized by the Board as an “important decisional factor" 
ee must be weighed in determining the public convenience and 


recessity. Transpacific Route Investigation, CAB Order 69-1-11, 
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? 27. Nevertheless, both the Examiner and the Board failed to 
determine whether Mohawk's argument that it had a greater need 
for route strengthening was correct. The Examiner stated: 


"Mohawk makes an extensive argument in its 
brief that it has a greater need for route strength- 
ening than Allegheny; that Allegheny has substan- 
tially greater opportunities for route strengthening 
because of the nature of its system as compared 
with Mohawk's; and that where there is a choice be- 
tween Allegheny and Mohawk for route strengthen- 
ing and there is no decisive consideration favoring 
Allegheny, Mohawk must be selected. 


"However, several of the same considerstipns 
which led the Board to discount Mohawk's argument 


for route strengthening in the Allegheny Airlines 
Route 97 Investigation appear to be controlling here. 
The Bo 


ere rejected the Mohawk contention 
that it has a shortage of opportunities for route 
strengthening’. (I.D., p. 38) (Joint App., p. 131) 


1 in the Allegheny Airlines Route 97 Investigation, Order 


69-2-43, which was relied on by the Examiner, the Board also failed 
to determine whether Mohawk had a greater need than Allegheny for 
foute strengthening, stating: 


"Mohawk also argues that its selection "is re- 
quired to help redress the substantial imbalance in 
opportunities for route strengthening and elimina- 
tion of subsidy which now exists between Allegheny 
and Mohawk.' (Brief of Mohawk to the Board, 

2) We = = concede that Mohawk suffers from 


prepon 
nefits to the traveling public and the markedly bet- 
ter opportunities for subsidy reduction which will 
result from an award to Allegheny are factors which 
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outweigh Mohawk's claims of need for route str - 
ening.’ (Order 69-2-43, p. 4, n. 4) (Emphasis 
added.) 

g 


Subsequent to the Route 97 Investigation and the decision by 


Es Examiner in this case, the Board on two separate occasions, 


prior to its orders herein, specifically held that Mohawk does in 
fact have a greater need than Allegheny for route strengthening. 
Boston-Buffalo-Cleveland Subpart M Case, (CAB Order 70-3-96, 


“March 20, 1970); Boston-Hartford-Cleveland Subpart M Case, 
(CAB Order 70-1-80, January 15, 1970). In the Boston-Buffalo- 


— case, the Board stated: 


"In addition to its advantage in service benefits, 
Mohawk has a greater need for route strengthening 
than Allegheny, as we have recently had occasion to 
observe. Our conclusion is not based solely or even 
primarily on the fact that Mohawk is only half the 
size of Allegheny in terms of revenue passenger- 
miles, but rather on the fact that Mohawk's route 
system is weaker, as measured by average stage 
length and passenger-trip length, and has, in this 
respect, been growing at a far slower pace. Since 
Mohawk's Boston-Buffalo-Cleveland proposal has 
an average stage length of 293 miles, nearly twice 
its system average and 122 miles longer than its 
system experience with BAC-1-11 equipment, an 
award would clearly serve to strengthen the car- 
rier's route system. An award to Allegheny would 
be much less significant in this respect.” (Order 
70-3-96, pp. 9-10) (Footnotes omitted.) 


In the Boston-Hartford-Cleveland case, supra, the Examiner 
found in his initial decision dated May 27, 1969 that Mohawk has a 
greater need for route strengthening: 


g 
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"Another factor commending the selection of 
Mohawk is its greater need for route strengthening. 
Denver-Twin Cities Service Investigation, Order 

j-4- pri , p. ¢. In the twelve months 
ended January 31, 1969, Allegheny had an average 
stage length of 154 miles and an average passenger 
trip length of 253 miles in scheduled service. These 
represented increases of 12.6 percent and 14.2 per- 
cent, respectively, over the prior twelve-month 
period. In contrast, the average stage length for 
Mohawk was 141 miles and the average passenger 
trip length was 237 miles in scheduled service. 
Moreover, these represented increases of only 2.4 
percent and 2.5 percent, respectively, over the prior 
twelve-month period. The average aircraft hop of 
283 miles and the average passenger journey ‘of 483 
miles which would be afforded Mohawk by the grant of 
its instant application clearly would serve to strengthen 
the carrier's route characteristics." (Examiner' 8 
Initial Decision (Docket 20294), pp. 38-39, adopted by 
the Board in Order 70-1-80, pp. 1-2) (Footnotes 
omitted.) 


The Board affirmed the Examiner's decision, | finding that 


| 
Mohawk's greater need for route strengthening outweighed the other 
factors considered relevant by the Board (including Allegheny's 
superior public service benefits and its better financial prospects) 


and awarded the route there in issue to Mohawk. The Board stated: 


"On the basis of this revised forecast, we conclude 
that the balance of the carrier selection criteria fav- 
ors Mohawk. In our judgment, Mohawk's greater 

need for route strengthening, as documented by the 
Examiner, outweighs Allegheny’s somewhat superior 
public service benefits and its slightly better finan- 
cial prospects. Allegheny's greater number of be- 
yond-segment passengers cannot be given much weight 
in view of the Examiner's finding that these e pas- 
sengers (Hartford-Dayton/Indianapolis) could = served 
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more diréctly via Pittsburgh than via Cleveland as 

proposed herein." (Order 70-1-80, p. 3) (Foot- 

note omitted. ) 

Despite these Board findings, the Board in this case refused 
to grant discretionary review to require consideration of Mohawk's 
greater need for route strengthening, to correct the Examiner's re- 
liance on the Route 97 case which had been superseded by subsequent 
Board decisions, or to correct the apparent inconsistency between 
the Board's holdings in the subpart M cases, the Examiner's de- 
cision in this case and t1e Board's Route 97 decision. 

In Telanserphone, Inc. v. FCC, 97 U.S. App. D.C. 398, 
231 F.2d 732 (D.C. Cir. 1956), this Court held that the failure of 
the Federal Communications Commission to consider and evaluate 
até admittedly relevant factor (proposed rates) in choosing between 
two applicants for radio station licenses invalidated the Commis- 


Bee determination. 


‘Among Telanserphone's contentions there is one, 
directed to an omission in the Commission's com- 
parative consideration, which we think cannot be 
overlooked. Telanserphone asserts that the Com- 
mission made no comparison of the rates each ap- 
plicant proposed to charge for its particular type of 
service.... The applications being mutually exclu- 
sive the rates each applicant proposed to charge for 
its service were unquestionably important in decid- 
ing which service was more comformable with the 
public interest, convenience, and necessity. The 
award of course need not be made on the basis of this 
factor alone; but we fail to understand how the award 
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can validly be made without considering it. it imay 
well be that because of other desirable features of 
the Crabb system most people would prefer it,) but 
they might not prefer it to the point of paying a sub- 
stantially higher rate for it. This is not to say that 
the Commission was to determine the reasonable- 
ness of the rates, but only that in deciding between 
the two applicants it should consider the relative 
costs to the public, along with all other EERE 
comparative factors. 


* cd cd | 

"The expression of a bare conclusion that there 

was no ground for a preference does not reveal ‘the 

basis" for the conclusion required by 47 U.S.C. Sec 

409(b) (1952), 66 Stat. 721 (1952), 47 U.S.C. A. 

Sec. 409(b). The statutory duty of this court to 

review the action of the Commission cannot be per- 

formed without a fuller statement of its reasons for 

its conclusion." (97 U.S. App. D.C. at 400-401; 

231 F.2d at 734, 735)(Footnote omitted.) 

Mohawk's greater need for route strengthening was recog- 
nized by the Board in its decisions of January and March of 1970 and 
had not changed by April 29, 1970, when the Board orders were 
entered in this case. Nevertheless, in this case the Examiner 
merely noted Mohawk's “argument” that it needed route strengthen- 
ing without deciding whether Mohawk had such a need or the ex- 
tent of such need, and the Board refused to review the Examiner's 
decision despite its two intervening decisions that Mohawk in fact 
had a greater need for route strengthening. The Examiner's fail- 


ure to focus on the importance of this factor and the Board's fail- 


ure to consider its importance in the light of its two intervening 


decisions requires remand of this case. 
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i. The Examiner's Mistaken and Unsupported Findings Require 

Vacatur and Remand of the Board's Orders Herein. 

The legal principles which control the determination of this 
appeal have recently been stated by this Court in Braniff Airways, 
Inc. v. CAB, 126 U.S. App. D. C. 399, 379 F.2d 453 (D.C. Cir. 
1967). In Braniff this Court pointed out that the Board's order mis- 
takenly referred to Braniff's need to establish new facilities at 
Tampa, St. Petersburg, Clearwater and Ft. Lauderdale, although 
reither Braniff nor the successful applicant proposed to serve those 
cities. 126 U.S. App. D. C. at 410; 379 F.2d at 464. The Court 
shund that in the face of that "evident mistake" the case must be re- 


manded to the Board for further proceedings. 


"A court will not reject an agency finding that is 
supported by substantial evidence merely because the 
agency also incidentally mentions incompetent or ir- 
relevant material. ... 


"A more serious type of error = eee where 


: — - = 
Bidiary and the agency does not winnes to rely on the 
finding, remand is not called for unless there is a 
*golid reason to believe that without that subsidiary 
finding the agency would not have arrived at the con- 
clusion at which it did arrive.* Communist Party 

of United States v. Subversive Activities Control 
Board, 367 U.S. 1, 67, 81S. Ct. 1357, 1395, 6 L. 
Ed. 2d 625 (1961). Where a subsidiary finding is un- 
supportable or otherwise erroneous but the court is 
clear that its presence was not material to the ulti- 
mate finding, reversal is not appropriate. See 
NLRB v. Reed & Prince Mfg. Co., 205 F.2d 131, 
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139 (1st Cir.), cert. denied, 346 U.S. 887, 74 's. 

Ct. 189, 98 L.Ed. 391 (1953), where the court | held 

it unnecessary 'to sustain the Board on each and 

every one of its subsidiary findings of fact," the 


case being one where the more significant ‘underlying 
Pg Ripe a i 


United Sates, 128 F. sey 296, 302 (D. Mass.), 
ae curiam, 350 U.S. 857, 76S. Ct. 102, 100 


62 (1955). (Emphasis added.) 


‘However, in Reed & Prince the court ee 
recognized that remand may be appropriate when ‘the 
court is in substantial doubt whether the administra- 
tive agency would have made the same ultimate find- 
ing with the erroneous findings or inferences removed 
from the picture." 205 F.2d at 139. 


* * * 


‘we turn then to the question whether the er- 
roneous findings were crucial, whether the agency 
would have reached the same result if it had not 
made these erroneous findings. This is the 
of issue on which we think it is appropriate to in- 
sist on further guidance from the agency. We are at 
least in substantial doubt on the issue. See NLRB v. 
Reed & Prince Mfg. Co., supra, 205 F. 2d at 139. 
Whether or not they were critical or decisive, the 

two factors involved, discussed at length by the 
ea as they were would seem to have been 'im- 
portant’.*? (126 U.S. App. D. C. at 412, 413; (379 
F.2d at 466, 467) | 


Under section 10(e) of the Administrative Procedure Act, 
5 U.S.C. Sec. 706, this Court must hold unlawful and set aside 
agency action, findings, and conclusions found to be “arbitrary, 


capricious, an abuse of discretion, or otherwise not in accordance 
| 
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with law" or “unsupported by substantial evidence”. 


As pointed out above, the Examiner's decision is arbitrary 
and capricious and/or contrary to and unsupported by the evidence 
with respect to at least five of the nine factors relied upon in reach- 
ing his decision. Those factors include: (1) subsidy need reduction; 
(2) beyond-passengers benefited; (5) Allegheny-Mohawk intercar- 
rier diversion; (6) local carrier competition; and (9) route 
strengthening. The Examiner's findings that Allegheny would pro- 
vide greater subsidy need reduction are contrary to his own con- 
clusions in the appendices to his decision that an award by Allegheny 
would produce the greatest subsidy need reduction on the St. Louis- 
Pittsburgh run. His findings with respect to beyond-passengers 
benefited are based on assumptions with respect to the number of 
passengers to be served by Allegheny on the Philadelphia-St. Louis 
route which are contrary to, and more favorable to Allegheny than 
those claimed by Allegheny itself and approved by the Bureau of 
Operating Rights of the C.A.B. His findings with respect to inter- 
carrier diversion between Allegheny and Mohawk have no support 
whatsoever in the record, and accompany and support his misappli- 
cation of Board policy concerning local carrier competition. His 
ambiguous position with respect to Mohawk's need for route strength- 

-ehing is directly contrary to the evidence in the case and to the two 
4 
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determinations of the Board which go unrecognized by the Board 


orders in this case. All of these deficiencies are in addition to the 
Examiner's most fundamental and most significant failure to com- 
pare the actual service proposals of the applicants in the St. Louis- 
Pittsburgh market or to make any basic findings with respect to the 
effect of granting split authority to Mohawk and Allegheny. 
Any of the above deficiencies in the Examiner's decision is 
sufficient to require remand to the Board for further proceedings. 
In Braniff Airways, supra, this Court found that one such mistake 
warranted the remand of the case. See also Carey v. CAB, 275 
F.2d 518, 522 (ist Cir. 1960); Northeast Airlines, ine. v. CAB, 
331 F.2d 579, 587 (ist Cir. 1964). Here there is not one, there are 
numerous findings contrary to or totally unsupported by the evidence. 
In view of the above, Mohawk submits that this Court may 
not hold that "all the important basic findings made by the Board 
are supported by substantial evidence on the whole record” or that 
the Board would have reached the same result without the Examiner's 
erroneous findings. Accordingly, the Board's orders number 
70-4-153 and 70-4-154 should be vacated and the matter returned to 
the Board for further proceedings and findings. : 
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CONCLUSION 


By reason of the foregoing, Mohawk respectfully requests that 

the orders of the Board under appeal herein (70-4- 153 and 70-4-154) 
be set aside and that the case be remanded to the Board for further 
proceedings with respect to the award of St. Louis- Pittsburgh non- 
stop authority. : 

Respectfully submitted, 

ZUCKERT, SCOUTT & RASENBERGER 
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Ronnie A. Yoder 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE 


DISTRICT OF COLUMBIA CIRCUIT 


No. 24297 


MOHAWK AIRLINES, INC., Petitioner 
Vv. 

CIVIL AERONAUTICS BOARD, Respondent 
and 


ALLEGHENY AIRLINES, INC., Intervenor 


On Petition To Review and Set Aside 
An Order Of The 
Civil Aeronautics Board 


BRIEF FOR INTERVENOR 


ALLEGHENY AIRLINES, INC. 
COUNTERSTATEMENT OF THE CASE 


The proceeding before the Board arose out of an 
application filed by. Allegheny Airlines, Inc. (Allegheny) 
on October 7, 1968, for improved operating authority in 
three markets already served by Allegheny -- Pittsburgh- 


St. Louis, Columbus-St. Louis, and Dayton-St. Louis. 
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Under its then existing authority Allegheny could 
not schedule nonstop service in any of the three St. Louis 
markezs. Allegheny's certificate at that time permitted 
Allegheny to operate with one stop between St. Louis and 
both Columbus and Dayton over the segment junction point 
of eas In the case of St. Louis-Pittsburgh 
an additional stop was required between Indianapolis and 
Pittsburgh because these two points also lay on different 
segments. The segment junction point was either Columbus 
eae ee 

Under this route authority Allegheny could 
operate between St. Louis and both Columbus and Dayton 
one-stop via Indianapolis, and between St. Louis and 
Pittsburgh two-stop via Indianapolis and either Columbus 
or Dayton. At the time it filed its application with the 
Board Allegheny was operating in all three St. Louis 


; 
markets under its then existing best authority -- one 


3 
ound trip between St. Louis and Pittsburgh via Indianapolis 


Allegheny's certificate for Route 97 contains a route 
segment between St. Louis and Indianapolis (Segment 16). 
From Indianapolis eastward Allegheny's certificate 
contains several segments including Segment 10. 

Columbus and Dayton are on this segment which 

permits Allegheny to fly nonstop between both of 

these points and Indianapolis. 


Pittsburgh, unlike Columbus and Dayton, is not on 
Segment 10. The only segment common to these three 
cities is Segment 7. Thus, Allegheny can operate 
one-stop between Indianapolis and Pittsburgh via 
either Columbus or Dayton. 
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| 
and Columbus and one round-trip between St. Louis and 


Pittsburgh via Indianapolis and Dayton. 


Allegheny sought nonstop authority in all three 
| 


markets which were served on a nonstop basis exclusively 
by TWA, the only carrier so authorized. Allegheny filed 
its application under a new procedure known as Subpart M 
of the Board's Rules of Practice. This procedure was 
recently Loca established a new expedited 
procedure for modifying or removing certain Limitations 
on nonstop operations contained in local service carriers' 
SR ene eee expedited procedure proviged, where 
the Board determined in its discretion to employ it, for 
a limited evidentiary hearing ee by an expedited 


review of the Examiner's decision.~ 


In order to improve its operating authority 


which it was exercising in its three St. Louis markets, 


“Allegheny filed its application pursuant to the Board's 
| 


| 
| 

Part 302- Rules of Practice in Economic Proceedings; 
Subpart M - Establishing expedited procedure for 
modifying or removing certain limitations on nonstop 
operations contained in certificates of public 
convenience and necessity of local service carriers 
(Section 302.1302 of the Rules of Practice), adopted 
January 15, 1968. 
Allegheny is one of nine local service carriers holding 
a local service carrier certificate. 


| 
The proceeding below was one of many Subpart M cases 
processed by the Board since the rule was promulgated. 
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Subpart M procedures. As called for by the Board's rules 
under Subpart M Allegheny's application set forth all the 
facts upon which Allegheny relied to show that the 
public convenience and necessity required the relief sought. 
Also as prescribed, Allegheny's application included 
estimates of the financial results of the proposed nonstop 
operations, including the estimated effect on Allegheny's 
subsidy need for each of the succeeding two years (Section 
302.1304). 

x On November 15, 1968, the Board found that 
Allegheny's application was in compliance with and was 
appropriate for processing under the provisions of Subpart 


M. Accordingly, the Board ordered further proceedings 


with respect to Allegheny's application under Subpart M 
Lp 


(érder 68-11-64; R. I-3). 

In accordance with the Subpart M procedures 
Mohawk Airlines, Inc. (Mohawk), the petitioners herein, 
filed an application for a nonstop route between Pittsburgh 


2/ 
and St. Louis’ and moved that it be consolidated for 


Record Items referred to herein are abbreviated 
el eS Se 


=] 
In 


Mohawk did not seek authority in either the St. Louis- 
Columbus or St. Louis-Dayton market. 


Is 
are Nae oe 


| 
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Processing together with Allegheny's application insofar 
as St. Louis-Pittsburgh authority was Soca The 
Board granted Mohawk's motion and consolidated its 
application for hearing together with Allegheny's (Order 
69-6-85, June 16, 1969; R. I. 27). 

Subsequent to the hearing, during which sub- 
stantial evidence was introduced by both Allegheny and 
Mohawk in support of their respective applications, the 
Examiner issued his decision. 

In his decision the Examiner found that the record 
supported the selection of Allegheny for all three St. Louis 
markets and the denial of Mohawk's application for 
St. Louis-Pittsburgh nonstop authority. The Examiner's 
selection of Allegheny for all three markets was based on 


several factors, which-he found, taken as a group, 


outweighed the selection of Mohawk in the St. Louis- 
Pittsburgh market. The factors he found in favor of 


Allegheny were as follows: 


Section 302.1309 of Subpart M permits the consolidation 
of other applications seeking the same authority as the 
originally filed application. Although Mohawk does not 
serve St. Louis and therefore could not file originally 
under Subpart M since St. Louis-Pittsburgh is not an 
existing market on its system, the Board's Subpart M 
procedures call for contemporaneous consideration of 
competing applications as is the case in normal route 
cases. 


= 


1. Greater subsidy reduction 


j "The potential benefit to the public 
treasury in the form of reduced subsidy support would be 
somewhat greater over the long run if Allegheny's proposal 
to serve all three markets in issue were implemented rather 
tHan having the authorities split between Mohawk and 
Ablegheny by awarding St. Louis-Pittsburgh authority to 
Mohawk and St: Louis-Columbus/Dayton nonstop authority to 
Allegheny” (I.D. 35; R.I. 59). 


4 2. Greater number of passengers benefitted 

"/'E 7ither of the Allegheny service 
plans would convenience far more air travelers than Mohawk's 
proposal” (I.D. 36; R.I. 59). 


i) 3. Lesser vulnerability to TWA's competition 
"/"a 7s compared with Allegheny and its 
opportunities for service in the St. Louis-Pittsburgh 
market, Mohawk lacking intermediate traffic support and 
strong beyond area traffic support, would be more vulnerable 
to TWA's competition” (I.D. 36; R.I. 59). 


4. Greater historic interest and identity 
in the market 


| "As the holder of restricted authority 
in the markets in issue, Allegheny has a stake in them, 
as evidenced by the 10,430 passengers it expects to have 
in the St. Louis—-Pittsburgh market in 1969... On the 
other hand, Mohawk holds no operating authority between 
S*. Louis and, Pittsburgh, and, as a result, would have 
té establish a new station at St. Louis in order to handle 
only two departures a day in a competitive market" 
(I.D. 36; R.I. 59). 


"Since Mohawk does not serve between 
Pjttsburgh and St. Louis, it is clear that as between 
Mohawk and Allegheny the latter has the advantage of 
historic interest and identity in the market” (I.D. 37;R.I. 59) 


5. Lesser intercarrier diversion 
"The true importance of Allegheny's 


presence in the / St. Louis-Pittsburgh 7 market is its 
ekposure to diversion" (I.D. 37; R.I. 59). 
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"With its stake in a part of the 
St. Louis-Pittsburgh market, Allegheny, of course, would be 
subjected to additional competition and some diversion 
of its current annual revenues of $438,000 if Mohawk were 
granted superior operating rights in the same market" 
(I.D. 36, 37; R.I. 59). | 


"Of equal moment is the corollary 
consideration that since Mohawk holds no authority in any 
of the markets in issue, the grant of any part or all of 
Allegheny's application will not threaten any of) Mohawk's 
current income” (I.D. 37; R.I. 59). | 

6. Board policy concerning competition between 
ocal service carriers | 

"In fact, any financial benefits Mohawk 
might realize from nonstop authority in this market would, 
in some degree, be at the expense of the other subsidized 
carrier. Such a result would be contrary to the Board's 
usual policy of not pitting two local service carriers 
against each other for local traffic in terminal to terminal 
markets, especially where one of the carriers already holds 
restricted authority which it exercises and which affords 
a source of revenue '"(I.D. 37; R.I. 59). 


7. Board policy favoring removal of 
stop restrictions 
"Another positive aspect of an award of 
nonstop authority to Allegheny in this market as well as 
the others in issue is that it means the removal of the 
carrier's Indianapolis restriction which presently impairs 
its ability to compete with TWA and develop the local 
markets. This result is wholly consistent with the Board's 
long-standing policy of eliminating restrictions on route 
authority when the purpose of the restriction is no longer 
being served or where the removal would benefit a local 
service carrier and the traveling public” (I.D. 38; R.I. 59)- 
8. Board policy concerning carrier — 
route strengthening 
| 
"/-{ 7t should be apparent from the above 
consideration of the relative merits of the carriers' appli- 
cations that the logic of Allegheny's case for selection is 
so compelling as to overshadow Mohawk's claim that as between 
the two carriers it should be chosen because it has the 
greater need for route strengthening. Whatever the merits 
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of Mohawk's case for route strengthening in another context, 
it gannot be acted on favorably in the light of the evidence 
of ‘this record" (I.D. 38, 39; R.I. 59). 


After making the foregoing findings the Examiner 
concluded: 

* 

PY "Accordingly, upon consideration of all of the 
foregoing and the evidence of record, it is found and concluded 
that the public convenience and necessity requires that 
Allegheny be authorized to provide competitive nonstop service 
in the St. Louis—Pittsburgh market. It is further found 
that Mohawk's application for similar authority be denied" 

(IgD. 39; R.I. 59). 


. 


Mohawk petitioned the Board for discretionary 
review of the Examiner's decision insofar as it pertained to 


the St. Louis—Pittsburgh issue. In its petition Mohawk 


contended that review by the Board was required for the 


foflowing reasons (among others not raised on appeal to the 
Court): 


(1) (The Examiner's finding of greater 
long run subsidy reduction for 
Allegheny is incorrect and is not 
supported by the record; 


The Examiner's finding of greater 
passenger benefits for Allegheny 
is incorrect and is not supported 
by the record; and 


The Examiner's finding of greater 
intercarrier revenue diversion if 
Mohawk rather than Allegheny were 
selected is incorrect and is not 
supported by the record. 


3 In addition to the three basic findings of the 


Examiner challenged by Mohawk before the Board, Mohawk 


raised for the first time in the proceeding below its 
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contention that the Examiner and the Board must decide the 
St. Louis-Pittsburgh issue on the basis of split awards, 
that is, a comparison of the combined effect of an award 
of all three St. Louis markets to Allegheny wae the 
cémbined award of St. Louis-Pittsburgh to Mohawk and 
Columbus/Dayton-St. Louis to Allegheny. On ae basis, 


claimed Mohawk, the facts, in terms of superior economic 


results, passenger benefits, and intercarrier diversion, 
1/ 

favor the selection of Mohawk.— 
The Board declined to review the Examiner's 


decision (Order 70-4-154, April 29, 1970; R.I. 69) stating: 


"The Examiner's findings, which appear to 
be fully supported by the record, sustain 
his ultimate conclusion awarding new | 
authority to Allegheny; moreover, we find 
that they are adequately dispositive of 
the contentions made by the petitioners, 

. and that nothing in the petitions warrants 
a grant of discretionary review herein” 

a (page 1, mimeo.). 


axe appeal to this Court followed. | 


: Nonstop service in the three markets is scheduled to 
commence on December 1, 1970. 
| 


iy Two findings of the Examiner challenged in this appeal 


were not challenged before the Board on review: 


(1) The Examiner's finding that selection 
of Allegheny is consistent with the 
Board's policy of avoiding competition 
between local service carriers (Factor 
6 in Mohawk's Brief); and 
The Examiner's finding that all other 
factors in favor of Allegheny outweighed 
Mohawk's claim of a greater need for 
route strengthening (Factor 9 in Mohawk" s 
Brief). 
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ARGUMENT 


INTRODUCTION 


The thrust of Mohawk's appeal is that the Board 


ccmmitted several errors in selecting Allegheny rather than 


vphawk for St. Louis-Pittsburgh nonstop authority: 


(1) the Board erroneously compared Mohawk's 
St. Louis-Pittsburgh two round-trip 
Proposal with a “hypothetical” two 
round-trip St. Louis-Pittsburgh pattern 

| which Allegheny contends it would not 
operate; 


the Board failed to compare the 
, combined effect of an award of all 
three St. Louis markets for 
, Allegheny versus the combined award 
, Of (a) St. Louis-Columbus and St. Louis- 
' Dayton for Allegheny, and (b) St. Louis-— 
Pittsburgh for Mohawk; 


had the Board considered the three 
, St. Louis routes.on a split award 
basis as urged by Mohawk it would 
/have found that the facts supported 
a split award rather than an award 
_of all three routes to Allegheny; 
and 


five of the nine carrier selection 
criteria which formed the basis 

for the Board's selection of 

, Allegheny, including the three 
criteria generally given the 
|Sreatest weight in local service 

| route cases--subsidy need reduction, 
passengers benefitted and route 
strengthening--were contrary to 
and/or unsupported by the evidence. 


Mohawk has established no error in the Board's 
decision. Its appeal merely quibbles with several subsidiary 
findings none of which is incorrect or unsupported in the record. 
The Board's subsidiary and ultimate findings are sound and 


there is no basis for remand. 


. 
. 


| 
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In the first place, Allegheny's two round-trip 
St. Louis-Pittsburgh proposal was not “hypothetical” but 
was submitted as an actual proposal if Allegheny were to 
receive nonstop rights only in the St. Louis-Pittsburgh 
uhrket. The Examiner properly compared this patoon with 
Mohawk's two round-trip St. Louis-—Pittsburgh pattern when 
he considered the possibility of awarding faocoved authority 
daly in the St. Louis—Pittsburgh market. However, the Examiner 


and the Board found that the evidence supported an award of 


all three St. Louis markets to Allegheny and selected Allegheny 


(ie the basis of its integrated three market proposal. 
Second, the Examiner and the Board aia consider 
gopiit awards" as urged by Mohawk even though Mohawk never 
raised this issue before the Examiner and offered no 
wvidence in support of its split-award argument. Moreover, 
in considering "split awards" the Board found that the 


evidence did not support such a result, rather it supported 


| 
an award to Allegheny of its integrated proposal. 


. 


| 
< | : ~ " 
Third, there are no factual errors or| deficiencies 


in the evidence relied upon by the Examiner and the Board in 


reaching the result they did. Each and every finding made 

by the eeror and the Board, including those pertaining 

to the three carrier selection criteria referred to by Mohawk, 
is supported by the facts of record. As this Court recently 


has stated in Braniff Airways, Inc. v. Civil Aeronautics Board, 


379 F. 2d 453 (D.C. Cir., 1967), 
"A court will affirm if it appears that 
all the important basic findings made 
by the (Board) are supported by 
substantial evidence on the whole 
record." (379 F. 2d at 464). 
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This Court stated further that: 


‘Where a subsidiary finding is unsupport— 
able or otherwise erroneous but the Court 
is clear that its presence was not 
material to the ultimate finding, reversal 
is not appropriate." (379 F. 2d at 464). 


+ 1800 — mt 


: Even if the type of "errors" alleged by Mohawk 


could be established (and they have not) there is no 


material deficiency in the Board's decision. The Court 


should deny the appeal and affirm the Board's decision. 
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THE EXAMINER AND THE BOARD PROPERLY COMPARED AND 
PROPOSALS SUBUTTIED BY BLLEGHENY AN ND-HOHAWE AS 
WELL AS THE SPLIT ROUTE AUTHORITY URGED BY WOHsWK 
Allegheny's application to provide nonstop service 
in the three St. Louis markets, including its traffic and 
financial forecasts, was submitted as a single package (R.I. 47). 
In this package, Allegheny proposed one nonstop round trip 
in each market, with the following illustrative schedule pattern: 
1) St. Louis-Dayton-Pittsburgh and beyond to points east 
2) St. Louis-Columbus-Pittsburgh and beyond to points east 
3) St. Louis-Pittsburgh and beyond to points east . 
This pattern produced three St. Louis-Pittsburgh 
round trips, one nonstop and two one-stops, via Dayton in 
one case and via Columbus in the other. This was done, 
as Allegheny pointed out to the Examiner, to: 
"permit a better balance of nonstop | 


and one-stop services by both carriers 
(Allegheny and TWA) in each market and 


will greatly enhance Allegheny's ability 
to compete with TWA in the Pittsburgh-— 
St. Louis corridor" (Allegheny's Brief 


to the Examiner, page 2; R.I. 54). 


The Board's Bureau of Operating Rights (Bureau), 
which became a party to the proceeding below, offered as 
eyidence a set of exhibits in which it divided Allegheny's 
combined package into three separate market components-- 
Pittsburgh-St. Louis, Columbus-St. Louis, and Dayton- 

St. Louis -- by allocating traffic to each round trip, 


rather than a single traffic and financial projection for 
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the three markets combinedas Allegheny had done (R.I. 51). 
The sole purpose of the Bureau's exhibits was to show the 
traffic and financial results of each flight separately 
(BOR-R-1, page 7; R.I. 51)- Allegheny submitted its own 
breakout on an individual market basis. In doing so, the 
Examiner was advised that: 
"]). If Allegheny were to be awarded only 
Pittsburgh-St. Louis nonstop rights, 
two nonstop round trips would be 
provided as shown in AL-R-1." 
(AL-S-1; R.I. 47). 
The reason for this was that without an award of nonstop 
rights in the St. Louis-Columbus/Dayton markets, two of 
the three St. Louis-Pittsburgh trips proposed by Allegheny 
could not be operated, and the market needed more than one 
additional round trip. 
A Thus,’ Allegheny's rebuttal exhibits had three 
separate forecasts (AL-R-1; R.I. 47 ): 
(1) St. Louis-Pittsburgh (2 round trips) 
(2) St. Louis-Columbus (1 round trip) 
(3) St. Louis-Dayton (1 round trip). 
The Bureau submitted for the record its traffic and financial 
estimate for one round trip by Allegheny in each of the three 
St. Louis markets. 
The Examiner had before him the following: 
(1) 'Allegheny's combined three market package; 
(2) ‘Allegheny's breakout of the three markets 
shown separately with two round trips in 
the St. Louis-Pittsburgh market, and one 


round trip each in the St. Louis-Columbus / 
Dayton markets; 
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(3) The Bureau's breakout showing one 


round trip by Allegheny in each of 
the three St. Louis markets. 


With this evidence before him, the Examiner 


recognized that: 


"in order to evaluate the economic potential 
of Allegheny's proposed services over each 
nonstop segment as well as the total service 
proposal, the carrier’s forecasts wi e 
considered on both bases” (I. D. 12) 
(emphasis added). 


The Examiner properly considered each of Allegheny's 


proposals -- the combined route package as proposed; the 

three markets separately each with one round trip (the Bureau) ; 
and the St. Louis-Pittsburgh nonstop route alone with two round 
trips as proposed (I. D. Appendices B, C and D; R- I. 59). 

The Examiner also examined the feasibility of split awards 


and made the type of comparison urged by Mohawk (Z. D. 35; 

R. I. 59), despite the fact that Mohawk submitted no evidence 
of its own as to the effect of split awards, nor did it even 
raise this issue before the Examiner. The Examiner concluded 


that the evidence supported an award of all three St. Louis 
routes to Allegheny as proposed. 
| 
A. The Examiner's And The Board's 
Decision Was Based On A Comparison 
e Actua - Louis—Pittsburg 
ervice Proposals itte y 
egheny An ohawk . 


Mohawk contends the Examiner and the Board 
committed error in comparing the financial results and 
passenger benefits of Mohawk's two nonstop round trip 
St. Louis-Pittsburgh proposal with Allegheny's "hypothetical" 


two nonstop round trip St. Louis-Pittsburgh pattern, a service 
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pattern which, according to Mohawk, Allegheny claimed it would 
not operate. Mohawk further contends that the only proper 
comparison was to "split" Allegheny's integrated three 
market proposal and compare Allegheny's one St. Louis— 
Pittsburgh round trip with Mohawk's two St. Louis-Pittsburgh 
round trips. 

Mohawk's contentions are totally without merit 
and Mohawk has not shown how it has been prejudiced by the 
Board's action. First of all, Allegheny's two round-trip 
St. Louis-Pittsburgh proposal was not “hypothetical” as 
Mohawk contends. It was an actual service proposal which 


Allegheny stated it would operate if awarded only St. Louis- 


Pittsburgh nonstop rights (supra, page 14). Mohawk was 


aa applicant for only St. Louis-Pittsburgh authority and 


proposed one more nonstop round trip in the market than 
L/ 
Allegheny proposed in its combined three market package. 


WKen the Examiner considered only the St. Louis-Pittsburgh 


market he properly evaluated the two round trip proposals of 
2/ 
Mohawk and Allegheny. 


Under the Subpart M procedures a competing applicant 
submits its service proposal after it has seen the 
initial Subpart M application. Invariably the second 
applicant will add a frequency or two and claim it has 
a better proposal. When Allegheny submitted its two 
round trip proposal in this case, Mohawk then contended 
it would provide three round trips but submitted no 
evidence as to such a proposal. 


In its Petition For Review before the Board, Mohawk 

did not raise the "hypothetical" two round-trip issue. 
Hence, the Court need not consider the matter here 
(Section 1006 (e) of the Federal Aviation Act (49 

U.S.C. 1486); Seaboard and Western Airlines, Inc. v. 
Civil Aeronautics Board, I83 F. 2d 975 (CA, D.C., I950)). 


In any event, the Board's ultimate selection of 


Allegheny was not based on the two round-trip comparison. 

Rather the Examiner and the Board both found that Allegheny's 

integrated St. Louis-Pittsburgh package, which included three 
ieee 


St. Louis-Pittsburgh round trips, one nonstop, was superior 
to Mohawk's St. Louis-Pittsburgh proposal in terms of 


subsidy reduction and passenger benefits. Thus, Mohawk's 
contention that the Examiner improperly relied upon the 


comparison complained of as the reason for his decision 


| 
has no basis in fact. The comparison ultimately relied 


on by the Examiner and the Board was based on Allegheny's 


Griginal three round trip proposal, and this comparison 


clearly shows the superiority of Allegheny's integrated 


St. Louis-Pittsburgh package. 


ST. LOUIS-PITTSBURGH 
aa | 2/ 
Allegheny | Mohawk 
1970. ©1971 ; 1970.  —s«i1971 
Subsidy Reduction $511,190 $1,017,805 $57, 444 $230,974 


Passengers | 


* Benefited 113, 560 134,221 39,248 46,579 


I. D. Appendices B and C; R.I. 59 
I. D. Appendices F and G; R.I. 59 
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aE estimates upon which both the Examiner and the Board 
ain remain virtually by oe 

Secondly, the Board is not required to split apart 
Allegheny's "well-integrated proposal for serving the three 


markets", and Mohawk has offered no justification that the 


Board do <9. Moreover, the Board found there is "no evidence 
2/ 


8 
thgt any cne part will detract from the whole." The 


Examiner's findings show that each of three St. Louis-Pittsburgh 
routes individually produce favorable subsidy reduction 

for Allegheny (Appendices B and C of the Initial Decision; 

R. I. 59). Mohawk has not shown otherwise. In fact, Mohawk 
concedes that the Examiner "had a right to examine the 
competing Pittsburgh-St. Louis applications in the context 

of an award covering all three markets” (Mohawk's Brief, 

page 12). To do so, however, Mohawk claims the Board must 
examine the three markets with a view towards splitting the 


awards. And this, claims Mohawk, the Board failed to do. 


* 

Mokawk is in error. 
BY 
’ 


4 


1/ Mohawk does contend that the Examiner understated its 
subsidy reduction estimate by $20,297 in 1970 and 
$25,918 in 1971 (Appendix C to Mohawk's Petition for 
Discretionary Review, R. I. 61; Mohawk's Brief to the 
Court, page 16, note 8). Mohawk appears to be correct 
but as corrected Mohawk's results remain far inferior 
to Allegheny's. Also, Mohawk contends that the 
Examiner has overstated Allegheny's passengers to be 
benefited in one market, St. Louis—Philadelphia. 
Mohawk is incorrect (see page 30 of this Brief). 


Order 70-4-150 (page 8, note 17, mimeo.); R.I. 69 
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B. The Examiner And The Board Did 
Consider Split Awards And Found | 
That The Record Supported An 
Award To Allegheny Of The Co ombined 
St. Louis—Pittsburgh Routes. me 


Although Mohawk submitted no evidence on the issue 
of split awards, and did not even raise this issue before the 

| 
Examiner, this issue was focused on by the Examiner, sua sponte. 


Based on the Examiner's own findings as set forth in 28 pages 
ef statistical tables attached as appendices to his decision, 
he concluded that the award of all three routes to Allegheny 


as a combined package offers (1) more subsidy reduction; 


(2) more passenger benefits; and (3) less intercarrier 


diversion than a split award as proposed by Mohawk 
| 

(I.D. 35-39; R. I. 59). | 

The Board agreed stating that “the Examiner's 


| 
findings, which appear to be fully supported by the record, 


sustain his ultimate conclusion awarding new authority to 


Allegheny” (Order 70-4-154; R. I. 69). Also, in a companion 
@rder issued the same day as the order here under review, the 
Board addressed itself to the split award issue. In 


Order 70-4-150, April 29, 1970, in the Twin Cities-Des Moines- 


St. Louis Subpart M Proceeding, the Board awarded Ozark, 


another local service carrier, nonstop authority in three 
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restricted markets on its system. The carrier, like 


Allegheny here, submitted its three market proposal on 
1/ 


a combined basis. _ The Board found that it was appropriate 


‘in the circumstances here presented 
to treat these three markets together 
and to give the carrier the requested 
nonstop authority in all three. There 
can be no serious doubt that Ozark's 
overall proposal will be profitable 
Since it integrates well from an 
operational and service standpoint, 
and since no part of it has been 
shown to be uneconomic, we see no 
justification for splitting it 

into pieces and subjecting the 

latter to hyper-refined analysis" 
(Order 70-4-150, page 4 mimeo.; 
footnote omitted). 


In the same order the Board referred to the 
concurrently decided St. Louis—Dayton/Columbus/Pittsburgh 
Subpart M Proceeding, in which the Board's decision is 
here before the Court for review. In referring to the 


Allegheny Subpart M case, the Board commented: 


e 
. 


The Board has used a collective approach to route awards 
where the market conditions make that type of proposal 
appropriate. See, e.g., Southern Tier Competitive 
Nonstop Investigation, Order 69-7-l35, July 24, I969. 
The Board noted in the Ozark case, supra, that the 
incumbent carrier served the Twin Cities-St. Louis 
market with a package of nonstop and one-stop flights 
via Des Moines that is virtually identical with that 
proposed by Ozark. The same conditions prevail in 
connection with Allegheny's Pittsburgh-St. Louis 
package which includes nonstop service as well as 
one-stop service via Columbus or Dayton, a pattern 
similar to that being operated by the incumbent 
carrier, TWA. 


The Board issued decisions in three pending Subpart M 
cases on April 29, 1970, including the Allegheny and 
Ozark cases, because of certain policy findings common 
to all three. None of these policy findings is before 
the Court for review. 


| 
~21- | 


"/ The Examiner 7 found that the locai 
service applicant he selected (Allegheny) 
would earn a first year subsidy need| 
reduction both on its overall proposal 
and in each of the three markets | 
separately. I7 phasis added.) 


| 
| 
17/ As in the present case, we see no 
cr justification for splitting apart 
the applicant's well-integrated 
proposal for serving the three 
markets, where there is no evidence 
that any part will detract from the 
whole, or that superior public 
benefits would result from a split 
award." 


Thus, the Board agreed with the Examiner's conclusion that 
an award of all three routes to Allegheny would provide more 
public benefits than would a division of the three routes 


between Allegheny and Mohawk. Even if this were not the 
| 
case, no basis for remand exists on this issue. 


In the first place, there is no requirement that 
REGUE LEMONY, 
the Board "split" the awards even if such a decision would 


produce the sort of results Mohawk claims it would. Mohawk 
1/ 
has offered no authority in support of its hypothesis .— 


Actually, recent precedent is against Mohawk. In another 
Subpart M proceeding in which Allegheny and Mohawk were 
competing applicants for Buffalo-Cleveland nonstop 
rights, Mohawk's Buffalo-Cleveland proposal was part of 

a Boston-Buffalo—Cleveland package which involved 
nonstop rights in two markets, Buffalo-Boston and 
Buffalo-Cleveland, as well as one-stop rights between 
Cleveland and Boston via Buffalo. Allegheny urged 

the Board to break apart the Mohawk combined proposal 
and to "split" the awards--Boston—Buffalo for Mohawk 

and Buffalo-Cleveland for Allegheny. Mohawk opposed 

this request and the Board awarded Mohawk both routes 
(Boston-Buffalo-Cleveland Subpart M Case)! Order 70-3-96, 
March 20, 1970. | 
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i 
Second, Mohawk introduced no evidence for the 


record to support its contention that split awards afforded 
RS public benefits =~ scan of overall subsidy reduction 
and passengers benefitted. 

Third, the Examiner and the Board selected 
Allegheny for St. Louis-Pittsburgh nonstop rights for 
several reasons other than maximum subsidy reduction and 
greater passenger benefits, not the least of which was the 
fact that Allegheny serves the market and Mohawk does not. 
} In any event, the Examiner and the Board did find 
yhat the combined award to Allegheny would produce more 
song run subsidy reduction than would split awards between 
the two applicants (I.D. 35; R.I. 59). Mohawk's contentions 
that the Examiner made no such comparison, and "provided no 
dupport whatsoever for his SEC (Mohawk's Brief, 
Saee 12) are clearly wOnSt aE 
¢ The Examiner's economic comparison is set forth 


; 
“n the appendices to his decision. The Examiner's findings 


g 
are as follows: 


One of the reasons the Board refused to make split awards 
in the Buffalo case, supra, was Allegheny's failure to 
support its argument with evidence. Mohawk stands in no 
different posture here. 


Even had the Examiner made no comparison there is no 
requirement that he do so. Moreover, Mohawk never 
raised this issue before the Examiner and offered no 
evidence on the record to support its contention. 
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| 
Allegheny Combined Proposal” Ses Reduction 
2 : 1971 


« Pittsburgh-Columbus-St. Louis $418 , 442 $ 657,448 
Pittsburgh-Dayton-St. Louis 25,140 155,148 
Pittsburgh i 67,607 205,207 

$511,185 $ 1,017,805 


| 

Split Awards Subsidy Reduction 
1970 1971 

8 Allegheny 
Pittsburgh—-Columbus-St. Louis $418, 442 $657 , 448 
Pittsburgh-Dayton-St. Louis 25,140 155,148 
SUB-TOTAL 443,582 “SIZ, 596 
Mohawk 
St. Louis $ 57,444 280 , 974 
TOTAL $501, 026 $1,093,570 

\ These estimates show that during the two-year forecast period 

| 

split awards will achieve a slightly greater subsidy reduction 


of only $65,602 with more than $1.5 million being involved in 
€ 


each situation. | 
However, these figures do not tell the whole story. 

The Examiner and the Board both found that in terms of the 
total impact on both carriers' subsidy reduction potential 
split awards would be less desirable than a single award to 

g Allegheny because it would place two subsidized local service 
carriers in direct competition. For example, Allegheny and 
Mohawk would be placed in direct competition in the St. Lovis- 

q Pittsburgh market. Allegheny'’s existing two-stop authority 


would be upgraded to one-stop authority, and Mohawk, which 


| 
Initial Decision; Appendices B and C; R. I. 59 


Initial Decision; Appendices B, C, F and G; R. I. 59 
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holds no authority at all in the market, would receive 
nonstop authority under the theory of split awards. Dual 
certification will obviously produce less favorable financial 
results for both carriers than if only one carrier were to be 
awarded improved St. Louis-Pittsburgh authority. Although 
the record below contains no evidence as to the total 

impact of split awards, there is sufficient evidentiary 
support for and logic to the Examiner's and the Board's 
findings in this regard (see discussion on intercarrier 


djversion, pages 33-35, infra). 


f First, the Examiner's financial forecast of split 


awards set forth on page 23, supra, is based on Mohawk's 


own forecast assumption that it will be the only carrier 
F LY Pees 
iP St. Louis-Pittsburgh authority. If the awards 


were in fact split as Mohawk urges the results would be 


far different than as shown above. Mohawk would not 


achieve the subsidy reduction it claims, and the Examiner's 
2/ 
tbrecast would admittedly be overstated._ 


t 

ae 
None of Mohawk's evidence in support of its St. Louis-— 
Pittsburgh nonstop application included the impact on 
Mohawk of an award to Allegheny of St. Louis—-Pittsburgh 
One-stop authority via Columbus and Dayton. Thus, 
Mohawk’s forecast and the Examiner's own forecast for 
Mohawk do not take into account the impact of new 
one-stop service by Allegheny as a result of split 
awards. 


The Examiner found that since Mohawk holds no authority 
in any of the markets’ in issue, the grant of any part or 
all of Allegheny's application will not threaten any of 
Mohawk's "current" income (I.D. 37; R.I. 59). It follows 
that if Allegheny were awarded one-stop rights on top 

of Mohawk's nonstop rights, the revenues of both Mohawk 
and Allegheny would be adversely affected. 
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Second, Mohawk itself candidly concedes that an 
eT 
adjustment to the Examiner's split award forecast is 
required to take into account one-stop St. Louis-Pittsburgh 


service by Allegheny. According to Mohawk's own estimate, 


the Examiner's forecast for Mohawk must be reduced by 

$73,364 in 1970 and by $88,006 in 1971 (Appendix E to 
Mohawk’s Petition for Discretionary Review; RI. 61), to 
account for one-stop service by Allegheny. For the two 

years this amounts to $161,370. Therefore, based on Mohawk's 
own adjustment to the Examiner's split award Sones an 
fpward of all three routes to Allegheny will produce $95,768 
more in subsidy reduction than would split awards .— 

Although the Mohawk adjustments set gut in its 
2etition for Review before the Board are not part of the 
evidentiary” record and were not before the Examiner, 
they can and should be considered by the court. Mohawk 
eens be heard to complain since the safeataais are its 
own. Mohawk placed its calculations before the Board and 
presumably the Board relied on them in affirming the 
ESE on this issue. As the Board found "there is no 
pe that superior public benefits would result from 
a split award" (Order 70-4-150,' mimeo. page 8, note 17). 
> C. The Board's Finding That An Award of 

Combined Authority To egheny Wi 

Benefit More Passengers Than A Split 

Award Is Supported By The Record And 

Ts_In No Way Deficient. SS 
| 


$1,594,586 minus $161,370 ($1,433,216) with split awards 
compared with $1,528,994 with combined authority for 
Allegheny ($161,370 minus. $65,602 Seats $95,768). 
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The Board considered passenger benefits in terms 
1/ 
of a combined award to Allegheny versus a split award. 


Ci 
a Examiner's findings on a split award dealt only with 


Subsidy reduction benefits, and neither the Examiner nor 

the Board indicated that it was necessary to weigh passenger 
benefits on a split award basis. Again, Mohawk submitted 

no evidence for the record on this subject. Moreover, the 
carrier offers no support for its contention before the 
Court that a "comparison of passengers benefited by 
perecneny, in all three markets with those benefited by 

split authority would demonstrate that more passengers 

would be benefited by split authority" (Mohawk's Brief, 

page 21). 

i The Board found that Allegheny's combined proposal 
doura benefit 113,560 passengers in the first year (I.D., 
Appendix B, page 6; R.I. 59) compared with only 39,248 
passengers under Mohawk's proposal (I.D., Appendix F, page 2; 
R. I. 59). Of this traffic Allegheny would benefit 53,559 
passengers in beyond markets compared with only 11,792 such 
passengers for Mohawk (I. D., Appendix H; R. I. 59). Mohawk 
does not dispute the accuracy of oe findings, except in 


dne market, Phildelphia-St. Louis. Instead Mohawk contends 


In terms of passenger benefits the Examiner and the 
Board weighed Allegheny's overall St. Louis-—Pittsburgh 
proposal which included the single nonstop round trip. 
The Board did not base its findings on anything other 
than what Allegheny proposed in its application. 


Mohawk's claim of error on this issue is discussed in 
Section II. B. 3 of this Brief. 


| 
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that the comparison is unfair because it involves Allegheny 
passengers in all beyond markets rather than only those 
associated with St. Louis (Mohawk's Brief, page 21). There 
is nothing unfair about the Board's comparison Since it 
weighs the total benefits of each proposal. The mere fact 


that one proposal offers more benefits than another does not 


require the Board to isolate one piece of one! proposal 


| 
in order to give one applicant an advantage on one minor 


: 
issue. 


Even if the Board were to (1) limit its comparison 
only to beyond passengers in the St. Louis markets as urged 


by Mohawk; and (2) rely on a split award theory as urged by 


| 
Mohawk, we fail to see how this helps Mohawk. Under Mohawk's 


“ split authority contention there would be 22,408 net beyond 


passengers benefited versus 21,088 for Allegheny's three 
1/ 
round trips -- a net gain of only 1,320 passengers. Certainly 


a difference of this small magnitude under the narrow set of 
| 


) circumstances put forth by Mohawk would not tip the scales in 
| 2/ 
favor of Mohawk or warrant a finding of “error” by the Court.— 


The Board's finding of superior passenger benefits for 
° i 
Allegheny's combined proposal is supportable and its method 


of comparison has been consistently applied. | 


See Appendix A to this Brief. 


The Courts do not require the type of precision urged 
here by Mohawk (United Air Lines v. Civil Aeronautics 
Board, 81 U. S. App. 
Aner ican Airlines v. Civil Aeronautics Board, 89 U. Ss. 


PP- : ’ . 
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t 


x Mohawk further contends that the Examiner committed 
tifree "errors" in arriving at his comparison of the relative 
beyond benefits for Allegheny and Mohawk. Mohawk's 
contentions are without foundation and no errors have been 


cémmitted. 


There is no error in self-diversion 


tae 
or Mohaw 


The Examiner properly deducted self-diverted 
passengers from the forecasts of Allegheny and Mohawk for 
the purposes of making a valid comparison. In order to 
theat both carriers equally the Examiner must either credit 
both carriers with self-—diverted passengers which will gain 
improved service, as Mohawk contends, or deduct such traffic 
from each carrier's forecast. The Examiner, in effect, did 
the latter. The Examiner's forecast for Allegheny (which 
is based on Allegheny's methodology) eliminates self-diverted 
traffic at the outset by claiming only “net added" traffic. 
Thus, the Examiner's forecast of 29,151 St. Louis-Pittsburgh 
passengers (1.D. Appendix B, page 6; R.I. 59) does not 
include 14,270 passengers which it was estimated Allegheny would 
carry without improved authority (AL 106; R.I. 47)- 

In order to place Mohawk and Allegheny on equal 
footing the Examiner eliminated 6,674 passengers from the 
Mohawk forecast to take into account its traffic it will 
carry without improved authority. Had the Examiner credited 
both carriers with self—diverted traffic as traffic receiving 


improved service, Allegheny would have an even greater advantage. 
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2. There is no error as to Boston traffic. 


The Examiner estimated that ALlegheny's proposed 
St. Louis-Pittsburgh nonstop round trip would generate 2,968 
Boston passengers (I.D., Appendix H; R.I. 59). Mohawk 
claims that the Examiner should credit Mohawk with an equal 
> number of added Boston-St. Louis passengers since it "could provide 
the same Boston-St. Louis service" as Allegheny - The simple 
answer to this contention is that the Examiner correctly 
found that Mohawk (1) proposed no such service, and (2) 


2/ | 
forecast no Boston-St. Louis traffic.” Moreover, since 


Mohawk did not raise this issue before the Board on review, 
the Court need not consider it. Even if considered it is 

| 
not a matter which warrants a finding of “error”. 


3. There is no error as to Philadelphia traffic. 


Mohawk contends the Examiner's forecast for 


Allegheny of 16,045 St. Louis-Philadelphia passengers is 
‘“tmathematically inexplicable" (Mohawk's Brief, page 27). 
This is not the case at all and there is no "arithmetic 


mystery" compelling reversal by the Court. | 
| 
| 


Allegheny's proposed St. Louis-Columbus-Pittsburgh 
round trip would also serve Boston. The Examiner 
estimated Allegheny would carry 2,968 Boston-St. Louis 
passengers, not 2,688 passengers as referred to in 
Mohawk's Brief. 

Mohawk's contention that the Examiner must consider 
traffic for schedules not proposed is squarely in 
contrast to its earlier argument that the Examiner 
improperly "considered" Allegheny'’s“hypothetical” 

two round trip St.Louis-Pittsburgh pattern (page 11 
supra). 


-30- 


As Mohawk points out the Examiner calculated 
Allegheny's traffic er he did Mohawk's) using the well- 
recognized Board QSI methodology (see footnote 16 on page 
27 of Mohawk's Brief). On page 18 of his decision the 
Examiner explains the service assumptions he made in his 
QSI calculations. Unlike Allegheny he did not include 
Allegheny's existing three-stop service in the St. Louis-— 
Philadelphia market, nor did he assume as did Allegheny 
that an incumbent carrier would add a round trip in the 
forecast year. 

As shown in Appendix B to this Brief this technique 
produced a market share of 26.4 percent for Allegheny, which 
is the Examiner's estimate prior to his downward adjustment. 
The Board has; often recognized that the QSI methodology is 
not scientific and that an element of judgement must be 


1/ 
built into its use. Here the Examiner exercised judgement 


because in his view the QSI produced an unreasonable result 


for the reasons stated in his decision (I.D., page 19; 
R.I. 59). The Examiner's 75 percent reduction produced 16,045 
St. Louis-Philadelphia passengers which is comparable to the level 


of 16,580 St. Louis—Philadelphia passengers projected by 


"While we have found the QSI technique a valuable tool, 
it cannot be used in a purely mechanical way, without 
regard to the other facts shown of record" (Gulf States-— 
Midwest Points Service Investigation, Order —9=-18, 


eptember 3, a 


=a 


*Allegheny (AL-104; R.I. 47). 


As shown in Appendix B to this Briet it appears 
that the Examiner's QSI computation contained a small 
"error" which if corrected would have produced a 24.4 
precent share of the Philadelphia-St. Louis traffic for 
Allegheny rather than 26.4 percent. A 75 percent adjustment 


| 
to the former figure produces 18.3 percent or 14,874 


passengers, a difference of only 1,171 passengers. However, 
there is no "error" regardless of the estimate used. 
*Allegheny was entitled to its full computed share, and the 
Examiner's downward adjustment gave Allegheny less traffic 
than the Board's methodology produced. The 19.8 percent 
allowed by the Examiner is less than the correctly computed 
24.4 percent and there is no certainty that the Examiner, as 


a matter of judgment, would have adjusted this latter figure 
| 
downward by as much as 75 percent. 


This sort of minutiae does not call for reversal 


of the Board's order. There is no “mystery” as to what the 


| 
Examiner did. Furthermore, there is no material error or 
| 
deficiency in the Examiner's findings which calls for a remand. 
D. The Examiner's Findings As To Diversion; 
Local Service Competition; and Comparative 
Need For Route Strengthenings: Are Correct, 
Supporte y e Record, An onsisten 
Z revious Boar erminations. 
| 


| 
| 
Mohawk also contends (1) there is Bo support for 


the Board's finding that the split awards would result in 


* revenue diversion from Allegheny; and (2) the Board's 


a 
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findings as to diversion, local service intercarrier 
competition, and comparative need for route strengthening 
are contrary to Board precedent. Mohawk is wrong on all 
accounts, and there is absolutely no basis for a remand 


on any of these issues. 


Diversion 


The Board's finding that an award of St. Louis- 
Pittsburgh nonstop authority to Mohawk rather than to 
Allegheny would create greater intercarrier diversion has 
ample record support. Allegheny has been operating in 
this market under its present restriction since the merger 
with Lake Central Airlines in 1968. At the time the 
proceeding below was heard it was estimated that Allegheny 
carried approximately 10,000 St. Louis-Pittsburgh passengers 
in 1969 and that it would carry 14,270 such passengers in 
1970 (I. D. page 36; AL-106; R.I. 47 and 59). Based on 
company records Allegheny carried 14,441 such passengers 
in the year ended August, 1970. The Examiner concluded 
correctly that Allegheny would be subjected to: 

“some diversion of its current annual revenue 

of $438,000 /"1969 7 if Mohawk were granted 

superior operating rights in the same market. 

In fact, any financial benefits Mohawk might 

realize from nonstop authority in this market 

would, in some degree, be at the expense of 


the. other subsidized carrier" (I. D. page 37; 
R. I. 59). 
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It is difficult to quarrel with the logic of the 


*Examiner's findings. Some traffic now carried on Allegheny's 


two-stop services certainly: would shift to more expedited 
services, including Mohawk's new nonstop service and 
Allegheny's new one-stop service. The bulk of the shifted 
traffic would move on the nonstop service since it is usually 
the most attractive. Mohawk itself estimates |that its 
nonstop service would divert $86,819 from Alidgheny's two- 
stop service if Allegheny received no new authority 


(Appendix F to Mohawk's Petition For Discretionary Review; 
1/ | 
R. I. 61). With additional one-stop service by Allegheny 


some of these revenues probably would be retained, but Mohawk 


| 
has not shown, nor can it show, that the Examiner's finding 


is without sufficient support. 
The Board need not make the precise diversion 


estimate urged by Mohawk. Measuring total actual diversion 
| 
is difficult because it is impossible to know what conditions 


will prevail in the future. Employing its administrative 


expertise that Board has done all that is required. Its 


Mohawk's calculation contains an error, which if 
corrected shows that the amount of revenue diversion 
from Allegheny would be $147,588 (Allegheny'’s Answer 
to Mohawk's Petition, page 18; R.I. 68). 


However, such an estimate can be easily calculated 

from the Examiner's own traffic forecasts. As shown 

in Appendix C, nonstop service by Mohawk would divert 

an additional 4,176 passengers from Allegheny'’s one- 

stop services. At the Examiner's $42 fare and 14% 
dilution, 4,176 passengers represent $150,837 of diverted 
passenger revenue. Adding property and mail revenues 

at the Examiner's estimate of 7.4% of passenger, brings 
this diversion to $162,000. : 


: -34- 
4 


determination made here is consistent with its normal 
i/ 
approach to diversion in toute cases. 


2. Local service intercarrier competition 


2/ 
The Board's findings on this issue are sound. 


Ithis Mohawk which misplaces the Board's precedent and 


policy. To the best of Allegheny'’s knowledge the Board has 


rarely, if ever, done what Mohawk is urging here, that is 


authorize nonstop operations by a new local service carrier 


a 
ini a market already served by another local service if the 


Trans Canada A. L., Montreal=New York Services, 
ritish Overseas 
Airways, “Foreign Permit Anendment 2S CEE. 
(1959). Portland-Seattle Service 
Case, 17\c. A. B. 682, 7OL (1953); and Tulsa 
Wichita Falls and Central Cases, 17 Cc. a. BL 


? . 


Although Mohawk contends that the Board's diversion 
findings are "contrary to previous Board's determina-— 
tions" (Mohawk's Brief, page 29), not one iota of 
support has been given for this naked allegation. 


eS ae 


The Examiner's findings on this issue and on the 
route strengthening argument (Item 3 on page 33) were 
adopted by the Board without an objection from Mohawk. 
Since Mohaw!. did not raise either issue before the 
Board on! review, the Court need not consider them. 
However, they are dealt with here to show that 
Mohawk's contentions are totally without merit. 


Is 
N 


SE ee ne ee ae ee 


2 


| 
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other facts of record did not warrant such a result. In 
a recent proceeding dealing with the same issue the Board 
held that: 


| 
| 
"As between the two local service 
applicants, the record shows that 
Allegheny has the better chance to 
improve its operation position, 

and before long to reduce its 
subsidy need if awarded nonstop 
authority between Pittsburgh and 
Boston. As the carrier with the 
greater market identity, Allegheny 
is also much more vulnerable to 
diversion of traffic and an increase 
in subsidy need if the additional 
nonstop authority were awarded to 
another carrier". (Allegheny 
Airlines Route 97 Investigation, 
Order 69-2-43, February II, 1969; 
Initial Decision, page 38). | 


| 
In the Route 97 Investigation, supra, the Board 


| 
did not place Mohawk on a nonstop basis in a market already 


served by Allegheny on a restricted basis wheh the evidence 
- weighed heavily in favor of Allegheny. The Board's action 
in the proceeding below is consistent with this approach. 
2/ 


There is no error requiring remand. 


Since the local service carriers are subsidized by 
the federal government the Board has a restrictive 
policy of not placing two or more local! carriers in 
direct competition unless other factors, warrant 
such operations. 
| 


The Board cases cited by Mohawk (Mohawk's Brief, page 31) 

are inapposite. In each of those cases the Board 

permitted a carrier to enter a market on a one-stop 

basis already served by an existing nonstop carrier on 

the theory that the restricted carrier would not be 

competitive and would not seriously affect the incumbent. 
| 
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3. | Comparative need for route strengthening. 
The’ Examiner dealt at considerable length with 


his factor and gave it appropriate weight (I. D., page 38; 


I. 59). Mohawk has no cause to complain. The Board 


as never considered such a factor to be controlling rather 
t is viewed only as one of many carrier selection criteria. 
s the Board recently held: 


"While Frontier argues that in certain 
respects its route structure is weaker 
than North Central's, we find the 
considerations discussed above decisive 
in concluding that North Central needs 
this particular route-strengthening 
opportunity more than does Frontier. 
The public service factors being essen- 
tially equal, this an e fact that 
North Central's operation would be 
slightly more profitable than Frontier's 
ave led us to e conclusion a or 
entral shou e selecte emphasis 
added). 
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4 
; 


. The fact that the Board selected Mohawk over 


eee applicant in two recent cases partly on the basis 
’ 2/ 
of a greater need for route strengthening is of no moment._ 


Each case is decided on its own set of facts and as the 
Board has held here: 


"It should be apparent from the above 
consideration of the relative merits 

of the carriers' applications that the 
logic of Allegheny's case for selection 

is so compelling as to overshadow Mohawk's 
claim that as between the two carriers 

it should be chosen because it had the 
greater need for route strengthening” 
(I.D. page 38; R. I. 59). 


The Board has committed no error in dealing with this issue. 
, 


Denver-Twin Cities Service Investigation, Order 69-4-20, 
pri 7 page 7, mimeo.). 


“ 


A finding of a greater need for route strengthening 
does not ipso facto compel certification as Mohawk 


me? jt She 
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CONCLUSION 
| 


There are no errors in the Board's decision. Each 


of the findings made by the Board in support of Allegheny's 
application for inproved St. Louis-Pittsburgh authority 
constitutes valid carrier selection criteria which have been 
given appropriate weight and which are supported by the facts 
of record. Mohawk's appeal should be denied and the Board's 
order should be affirmed. 


Respectfully submitted, 


William L. Howard, Esq. 
Attorney for | 
Allegheny Airlines, Inc. 
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COMPARISON OF PASSENGERS BENEFITED 
COMBINED AWARD TO ALLEGHENY 
VERSUS SPLIT AWARDS 

: uis Markets Only 


Combined Award 


Allegheny 
Three Round Trips(St. Louis-Pittsburgh/Columbus/Dayton) 
ae ee ee 
. Total Self-Diversion Net 


¥ Psgrs.1/ On-Line2/ iInterline3/ Beyond 


St. Louis-Philadelphia 24,301 8,256 16,045 
-New York 700 = 700 
-Norfolk 1,613 = 1,551 
-Boston 11,962 8,994 2,792 


Total 38 ,576 17,250 21,088 


Split Awards 


Allegheny 
Two Round Trips(St. Louis-Columbus/Dayton) 


Total Self-Diversion Net 


Psgrs.l/ On-Line2Z/ interline3/ Beyond 


St} Louis-Philadelphia 15,380 8,256 7,1244/ 


-New York 700 700 
~ -Boston 11,962 8,994 2,792 


,Sub-lZotal 28 ,042 17,250 10 ,616 


? 
Mohawk : 
Two Round Trips(St. Louis-Pittsburgh) 


St; Louis-Elmira 2,707 
‘ -Syracuse 9,134 
-Albany 6,687 


Sub-Total 18 , 528 
Split Authority Total 46 ,570 


‘ 
3 


. 


I7 Total local and connecting before self-diversion, from I.D. 

~ , Appendix B, pp. 5 and 6, and Appendix F, p. 2. 

2/4 Self-diverted local plus connecting. 

3/:From I.D. Appendix B, p. 7 and Appendix F, pp. 2 and 3. 

4/, From I.D. Appendix B, p. 6 (Boston-Columbus-St. Louis flights). 


| 
Appendix B 
Page 1 of 1 
THE EXAMINER'S COMPUTATION OF ALLEGHENY'S 
ST, LOUIS-PHILADELPHIA MARKET SHARE 


Existing Service(I.D., p. 18) 


| 
| 
wee Flight | QsI 
t Conventional Examiner 
* TWA 518 | 
° Eastern 112 | 
Allegheny 63 


Total 693 
Allegheny Added 140 | 


FY 1970 Total 833 


Allegheny Share = 
Existing Service 63/693 -1% 63/643 9.8% 
With Added Service 203/833 - 4% 203/770 26.4% 
Adjusted @ 75% x i 
Existing Service -8% 7.4% 
With Added Service -3% 19.8% 
| 


19.8 percent represents 16,045 St. Louis-Philadelphia 


passengers, which is the Examiner's estimate of Allegheny's 


share of the total market. 18.3 percent represents 14,874 


St. Louis-Philadelphia passengers, or a difference of only 1,171 


,passengers, 


Appendix C 
Page 1 of 1 


THE EXAMINER'S ESTIMATE OF PASSENGER 
DIVERSION BY MOHAWK'S ST. LOUIS-PITTSBURGH 
NONSTOP SERVICE FROM ALLEGHENY'S © 
ST, LOUIS-PITTSBURGH ONE-STOP SERVICE 


Examiner's allocation of Allegheny's Pittsburgh-St. Louis 
added local and connecting passengers 
One-Stop Service Via Columbus 

One-Stop Service Via Dayton 

Two Nonstop Round Trips 


Total Pittsburgh-St. Louis Pool 


Examiner's forecast of Mohawk's Pittsburgh- 
St. Louis local and connecting passengers 27, 4564/ 


One-stop passengers remaining for Allegheny 11,158 


One-stop passengers allocated by Examiner | 15,334 


Diverted to Mohawk with split-authority 4,176 


3/ I.D. Appendix B, p. 6, and p. 28. 
2/ I.D. Appendix B, p. 6, and p. 29. 
3/ I.D. Appendix H, p. 1, column 3, TOTAL LOCAL TRAFFIC. 
4/ 1.D. Appendix H, p. 1, column 4, TOTAL LOCAL TRAFFIC. 


ions 


TES 


it: 


ene me 
an 


feces 
i te kane 
en val inte 


a TAO 


ALLEGHENY AIRLINES, 


Ss ba 


serine Ti 


pe 


me 


fe ss 


te 


igen 
a 


—— 
* 
Sihenmnceahs tint aie monensin 
Keech Sane ens anata 
af sents 

suas sit 


Riri 
es ip ele 


res erate tinic sai casi ANAK ibaa ey = Si cai NR aS “ANT tela cnt 
rah get oar f ’ _ Na tt SYS ONE Relea ee 


See aN a a au SR SRE anette 
a Sp RRR CPE < ) ot be ivenrlbe ini Pail Scarpa it : piseionaesona Pipe eas ee hineaennt ayes 


COUNTERSTATEMENT OF ISSUES PRE: 
COUNTERSTATEMENT OF THE CASE . 
ARGUMENT. 

Introduction. 


I. The Board accorded Mohawk's application full and fair 
comparative consideration with Allegheny's and selected 
Allegheny for the routes at issue on the basis of 
factors which it has applied in comparable cases.) . 

| 
Full consideration was given to splitting the 
award between Allegheny and Mohawk, and the 
Board's findings concerning the service pro- 
posals were adequate. .......... 


A. The question of a "split award" ....... 


o 


B. The question of the number of flights proposed 
by Allegheny between St. Louis and Pittsburgh). . 


| 
The Board's findings otherwise reflect adequate evalua-~ 
tion of the dispositive factors involved in making the 
route award, and are supported by substantial evidence. 
A. The findings regarding subsidy need 
reduction, diversion, and competition ....|.. 
| 


The findings regarding the number 
of passengers benefitted. ......... ac 


1. Contrary to Mohawk's assertion, the examiner 
forecast the number of passengers who would 
benefit from improved service in the local 
St. Louis-Pittsburgh market and the comparison 
favored Allegheny ........... cle 


The examiner's methodology with respect f 
self-diversion was applied equally to bot 
carriers and in no manner prejudiced Mohawk “ 

| 
The examiner correctly credited Allegheny with 
Boston-St. Louis traffic and correctly refused 
to credit Mohawk with any Boston-St. Louis 
LES ATR A RAR AR ROR RO RRR 


(ii) 
Index Continued 


4. The examiner did not err in forecasting 
Allegheny's participation in the St. Louis- 
Philadelphia market. 


CONCLUSION . 
APPENDIX . . 


LIST OF MAPS 
Allegheny Airlines, Inc., System map, facing page . 
Mohawk Airlines, Inc., System map, facing page. . . . 
Mohawk's Beyond-Segment Service Proposal, facing page. 
Allegheny's Beyond-Segment Service Proposal, facing page 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,297 


MOHAWK AIRLINES, INC., 
Petitioner, 

CIVIL AERONAUTICS BOARD, 

Respondent 


ALLEGHENY AIRLINES, INC., 


Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


COUNTERSTATEMENT OF ISSUES PRESENTED 


| 
| 
BRIEF FOR RESPONDENT | 
| 
| 


In respondent's view, the only question presented in this proceed- 


ing is whether the Board's findings and conclusions, in selecting 


Allegheny and its package proposal for new air carrier] services in 


| 
three markets in preference to Mohawk and its proposal’ for service in 


| 
one of the markets and in preference to a split award involving both 


| 
carriers, reflect a reasoned consideration of and judgnent on the 
| 


relevant factors disclosed by the record and are suppotted by sub- 


| 
stantial evidence. 


This case has not previously been before this Court. 


He 
COUNTERSTATEMENT OF THE CASE 
Mohawk Airlines, Inc., seeks review of the decision of the Civil 
j Aeronautics Board in the St. Louis-Dayton/Columbus/Pittsburgh Subpart M 
j Proceeding in which the Board upgraded the existing operating authority 
of intervenor, Allegheny Airlines, Inc., in three markets, so as to 
authorize nonstop service in each: St. Louis-Pittsburgh, St. Louis- 
Dayton, and St! ee eed The effect of the Board's award is to 
j permit Allegheny to provide service between St. Louis and Pittsburgh 
both nonstop and on a one-stop basis via either Dayton or Columbus. At 
the same time, the Board denied Mohawk's application for certification 
in lieu of Allegheny as a nonstop St. Louis-Pittsburgh carrier. It is 
the Board's selection of Allegheny over Mohawk which Mohawk here challenges. 
The Board's action took the form of an order (70-4-154, App. 206 ) 
denying Mohawk's petition for discretionary review of the examiner's 


initial decision. As a result, that decision became the Board's and was 


assigned Order No. 70-4-153 (App. 89). However, in denying review, the 
2/ 


Board considered this case along with two other cases which were before 
it and made specific findings with respect to Mohawk's principal objection 
to the examiner's decision. Although the Board's decision is cast in 

1/ More specifically the Board removed restrictions on Allegheny's 


authority which had theretofore required intermediate stops in each 
market. 


2/ Twin Cities-Des Moines-St. Louis Subpart M Proceeding, C.A.B. 


Order 70-4-150; Mohawk Airlines Rochester-Pittsburgh Subpart M Case, 
C.A.B. Order 70-4-152. 
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terms as an order denying review, it represents the Board's considera- 
| 


tion of the substantive issues in the proceeding, as this Court has 


heretofore noted. See Capitol International Airways, |Inc. v. Civil 


Aeronautics Board, 129 U.S. App. D.C. 187, 392 F.2d 511, 515-16 (1968); 


National Aviation Trades Ass'n v. Civil Aeronautics Board, U.S. App. 
eee es —— ESS, _ 


D.C. __, 420 F.2d 209, 211 (1969). 


| 
Allegheny Airlines is a local service air carrier formed on July 1, 
1968, by the merger of Lake Central Airlines with the [then existing 
3/ 
Allegheny Airlines system. As illustrated by the map of Allegheny's 


system facing page two, Allegheny has an extensive network of routes 
extending throughout most of the Northeastern quarter of the United States, 


from Chicago, St. Louis, and Memphis in the West to Boston, New York, 
Washington, and Norfolk in the East. Mohawk is also a) locat service 
air carrier operating in the Northeast but, in general, its system lies 


to the North and East of Allegheny's, being concentrated primarily in 
| 4 / 


New York and the New England states (See map facing page four). 
| 
In the fall of 1968 Allegheny filed an application for nonstop 
| 
| 


authority between St. Louis, on the one hand, and Columbus , Dayton, and 
| 


Pittsburgh, on the other hand (App. 1 ). At the time of its application, 


3/ See Air Line Employees Ass'n v. Civil Aeronautics Board, 


—___._:‘U.S. App. D.C. __, 413 F.2d 1092 (1969). 
| 
4/ As a glance at the map makes clear, while Mohawk serves several 
points which are west of Pittsburgh, it has no Pittsburgh-west authority. 
In other words, it cannot provide usable service between Pittsburgh and 
any point west thereof. Moreover, it has no authority whatsoever to 
serve St. Louis. | 


alee 
Allegheny had operating authority in each of the three markets, but its 
authority was restricted in a manner which required it to schedule at 
least one stop in the St. Louis-Columbus/Dayton markets and a minimum 
of :wo stops between St. Louis and Pittsburgh. Notwithstanding these 
scheduling handicaps, Allegheny operated an extensive pattern of service 
and, in calendar year 1968, carried more than 14,000 passengers in the 
three city-pair markets. Nonetheless, Trans World Airlines, Inc. (TWA) 
which has nonstop authority in each of the markets carried the majority 
of the traffic. (No other carrier participates to a significant extent 
5/ 

in traffic between the three city pairs.) 

Mohawk, which, as previously jndicated, has no Pittsburgh-West 
authority (see the map of Mohawk's system, on the facing page), filed 
an application for a new route segment between Pittsburgh and St. Louis, 
without intermediate points (App. 17). Mohawk did not seek authority in 
either the St. Louis-Dayton or the St. Louis-Columbus markets. Like 
Allegheny, Mohawk submitted an operating proposal together with supporting 
traffic and financial forecasts and, also like Allegheny, Mohawk predicted 
SS 

5/ Allegheny's application was filed pursuant to Subpart M of the 
Board's Rules of Practice (14 C.F.R. 302.1301 et seq., infra, p.. 56 )> 
which provides for expedited processing of applications by local service 
‘Larriers in which the carriers seek the removal of certificate conditions 
which preclude the operation of nonstop service between city-pairs on the 
sarriers' systems. Allegheny's application for improved authority in 
three markets which it already served thus qualified for processing under 
Subpart M (see' Rule 1301, 14 C.F.R. 302.1301). Pursuant to Subpart M, 
Allegheny's application included a complete operating proposal together 
‘with supporting documentation, including traffic and financial forecasts 
and an estimate of the reduction in its need for federal subsidy which 


1 1egheny hoped to achieve in its first two years of nonstop operations 
fover the routes. 
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a subsidy need reduction upon grant of its application.) Mohawk requested 


that its application be consolidated for hearing with Allegheny's (App. 


19 ). (American Airlines, Inc. filed an application for authority 


between all three city-pairs at issue, but subsequently abandoned it.) 
By Order 69-6-85 (June 16, 1969) (App. 21 ) the Board consolidated 
| 
the applications of Mohawk and American for processing with Allegheny 's 
| 


and set the case for hearing. (See Rule 1311, 14 C.F.R. 302.1311, infra, 


a: 60.) 


The case was tried before an examiner and, at the conclusion of the 


hearing, the parties submitted briefs to him. TWA opposed the grant of 
any new nonstop authority (App. 98 ). Each aoaticanes of course, urged 
the grant of its own application and the denial of rival applications. 
Allegheny, however, sought all three markets in issue and made its presenta- 
tion in a package proposal which contemplated the award of nonstop author- 
ity in each of the three markets and which included schedules for St. 


Louis-Pittsburgh service with nonstop flights and, in addition, flights 


operating on a one-stop basis via Dayton and Columbus (App. 66 ). In 


contrast, Mohawk confined its application to the single nonstop St. 
Louis-Pittsburgh market (App. 74 ). The Board's Bureas of Operating 
“Rights recommended that new nonstop authority be awarded in each of the 
St. Louis markets at issue and that Allegheny be selected for all three 
awards (App. 79-88). 

On November 21, 1969, the examiner issued his initial decision 
App. 89). He concluded that first competitive nonstop service should 


be authorized in each of the three St. Louis markets. Since, by virtue 


-6- 
of American's withdrawal, Allegheny was the sole applicant for St. Louis- 


Dayton and St. Louis-Columbus nonstop authority, the examiner granted 


its application in those markets (App. 133-35). 


The examiner then turned to the issue of carrier selection for 
Pittsburgh-St. Louis nonstop authority (App. 128). He concluded that 
Allegheny's application should be granted and Mohawk's denied. He 
first examined the financial projections presented by the parties and 
he compared the results of a combined award of authority in all three 
markets to Allegheny with the anticipated results for Allegheny in 
each market individually, including Allegheny's proposal to operate 
two nonstop St. Louis-Pittsburgh roundtrip flights if awarded only St. 
Louis-Pittsburgh authority, and with Mohawk's financial results if 
selected for the St. Louis-Pittsburgh route (App. 104 - 128 ). 

The examiner placed the greatest stress, however, on the fact that 
the authority in issue was wholly within Allegheny's system and involved 
a market in which it already provided a substantial pattern of service 
and carried a significant number of passengers (App. 129-30). In con- 
trast, the Pittsburgh-St. Louis segment, if awarded to Mohawk, would be 
an extension far beyond that carrier's present system and an incursion 
into a market already served by one subsidized carrier. 

The examiner noted that without new authority Allegheny expected to 
transport 10,430 passengers in the Pittsburgh-St. Louis market in 1969 
and he concluded that Allegheny "would be subjected to additional compe- 
tition and some diversion of its current annual revenues of $438,000 if 


Mohawk were granted superior operating rights in the same market." 


= 35 
(App. 130 ). Such an award "would be contrary to the Board's usual 
| 
policy of not pitting two local service carriers against each other for 


lecal traffic in terminal to terminal markets, especially) where one of 


me carriers already holds restricted authority which it cxercises and 
which affords a source of revenue." On the other hand, Mohawic had no 
existing authority in the market and the grant of Allegheny's appli- 
cation "will not threaten any of Mohawk's current income." (App. 130 ). 
# "[I]t is clear," said the examiner, "that as between) Mohawk and 
Allegheny the latter has the advantage of historic interest and identity 
in the market . . .. The true importance of Allegheny's presence in the 
market is its exposure to diversion." (App. 130 ). | 
The examiner concluded that an award to either carrier would provide 
it with financial strengthening, but he noted that "any financial benefits 


’ 
Mohawk might realize from nonstop authority in this market would, in some 


degree, be at the expense of the other subsidized carrier," (App. 130), 
and he found that: 
| 


"the potential benefit to the public treasury in the form of 
reduced subsidy support would be somewhat greater over the 
long run if Allegheny's proposal to serve all three markets 
in issue were implemented rather than having the authorities 
split between Mohawk and Allegheny by awarding St. Louis- 
Pittsburgh authority to Mohawk and St. Louis-Columbus/Dayton 
nonstop authority to Allegheny." (App. 128 ). 


The examiner found additional benefits in an award to Allegheny 
| 


stknming from its presence in the market. Thus, he noted that the inter- 
| 
8 
mediate points on Allegheny's system between Pittsburgh and St. Louis 


would enable Allegheny to schedule a combination of service--some nonstop 


avd some via intermediate cities--and, indeed, Allegheny's schedule 


=Sue 
proposal reflected such a service pattern. Mohawk, he noted, "lacking 
intermediate traffic support and strong beyond area traffic support, 
would be more vulnerable to TWA's competition." (App. 129 ). Moreover, 
unlike Allegheny, Mohawk has no existing authority at St. Louis and, 
as a result,| would be required to establish a new station there "in 
order to handle only two departures a day in a competitive market." 
(App. 129). 

The selection of Allegheny for improved authority in markets which 
it already served, the examiner continued, would be "wholly consistent 
with the Board's long-standing policy of eliminating restrictions on 
route authority when the purpose of the restriction is no longer being 
served or where the removal would benefit a local service carrier and 
the traveling public." (App. 130-31). 

In this latter connection, he found that the grant of Allegheny's 
application would result in improved service to far more passengers 
than would the grant of Mohawk's (App. 128-29). 

Finally, the examiner considered and rejected Mohawk's contention 


that its concededly greater need for financial strengthening vis-a-vis 


Allegheny dictated an award to it, notwithstanding the clear superiority 


of Allegheny"s application in other respects. "[T]he logic of Allegheny's 
case for selection is so compelling as to overshadow Mohawk's claim that 
as between the two carriers it should be chosen because it has the greater 
need for route strengthening. Whatever the merits of Mohawk's case for 
route strengthening in another context, it cannot be acted on favorably 


in the light, of the evidence of this record." (App. 131-32). 
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Thereafter, Mohawk and TWA filed petitions for discretionary review 
of the examiner's initial decision (App. 175, 206). Answers in support 
of the examiner's decision were filed by Allegheny, chelpere=s of Operating 


Rights, and several civic parties (App. 194, 204). (See 14C.F.R. 302.28 


and 302.1315, infra, pp. 55-61). | 
4 | 
On April 29, 1970, the Board acted on petitions for discretionary 


e 
review in three pending Subpart M cases: the case at bar, the Twin Cities- 
ain Viet es: 


Des Moines-St. Louis Subpart M Proceeding, and the Mohawk Airlines Rochester- 
| 
| 
Pittsburgh Subpart M Case. In the Twin Cities case the Board wrote a 
detailed opinion which became its lead decision for the three cases and 


in which it discussed both the case there before it and peo its general 


potter with respect to all proceedings in which local service carriers 


seek authority to provide improved competitive service in markets in which 


Brey already have restricted authority. 
In Iwin Cities the Board noted that it had long followed a liberal 
| 
policy towards the grant of applications seeking the removal of operating 


restrictions, whether filed by trunk or local service catriers. Under 


that policy the Board has held: 
"that, in cases involving the removal of certificate restric- 
tions on the type of service which can be rendered by a carrier 
already authorized to serve a particular market, the applicant 
carrier need not demonstrate any deficiencies in the existing 
service by other carriers in the market--and, indeed, that 
since operating restrictions are inherently wasteful and unde- 
sirable, only an affirmative showing that their retention is 
required will justify keeping them in force, once their removal 
has been placed in issue." (App. 221-22). 

Peg 


In view of the current economic downturn in the air transportation industry, 


however, the Board determined that it should modify its past policy "with 
e Yee I 
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respect to the creation of new competitive authorizations through removing 
operating restrictions contained in the certificates of subsidized local 
service carriers." (App.222 ). For the present, the Board said, "in 
markets where no material deficiencies in the past or present services 

of the incumbent carriers are shown, we will not be disposed to lift the 
restrictions! at issue unless the applicant can convincingly show that the 
improved authority it seeks will be a source of immediate strengthening. 
- . - On thei other hand, in markets where the past or present services 

of the incumbent carriers are shown to be materially deficient ... 

then we will: follow our former policy of deeming it sufficient that the 
applicant show a reasonable first-year operating profit plus the prospect 
of a full return within a reasonable future time." (App. 223). 

At the conclusion of the Twin Cities opinion, the Board dealt 
specifically with the two other Subpart M cases before it. As regards 
the instant proceeding, the Board said: 

"Concurrently herewith we are issuing our orders on 
discretionary review in two other similar cases. . .. As 


in the present case, we find the initial decisions in these 
cases equally valid under the new criteria as under the 

old . .,.. In the St. Louis-Dayton/Columbus/Pittsburgh case, 
not only did the examiner find service gaps and deficiencies 
in two of the three markets involved, but he also found that 
the local service applicant he selected (Allegheny) would 
earn a first~year subsidy need reduction both on its overall 
proposal and in each of the three markets separately. 17/ 

In neither case has any material injury to another carrier 
been shown. Accordingly, we are simply denying review in 
those two cases, 


"17/ As in the present case, we see no justification 
for splitting apart the applicant's well-integrated proposal 
for serving the three markets, where there is no evidence 
that any part will detract from the whole, or that superior 
public benefits would result from a split award." (App. 224-25). 
(footnote 18 omitted), 


-ll- 


? Having discussed Mohawk's principal challenge to the examiner's 


| 
selection of Allegheny, rather than Mohawk, for Pittsburgh-st. Louis 


| 
Neees authority in its Twin Cities-Des Moines-St. Louis Opinion, the 


Board denied review of the examiner's decision in this case without sub- 


stantial comment: 

"Upon consideration of the matters presented, we have 
determined to deny the petitions for discretionary review. 
The examiner's findings, which appear to be fully supported 
by the record, sustain his ultimate conclusion awarding 
new authority to Allegheny; moreover, we find that they are 
adequately dispositive of the contentions made by the 
petitioners, and that nothing in the petitions warrants a 
grant of discretionary review herein." (App. 206 ).) 


Citing its opinion in the Twin Cities-Des Moines-St. Louis case, the 


Board observed that it had there "established certain detisional 


criteria which we intend to apply hereafter in cases of this type. 


Since we find the examiner's decision here to be entirely consistent 
with these criteria, no occasion for review is presented |in connection 
° 6/ 

therewith." (App. 206). 


ARGUMENT 


Introduction 


The Board's selection of Allegheny rather than Mohawk for the 
St. Louis-Pittsburgh nonstop authority here at issue was made after a 


6/ In addition, the Board modified the manner in which it awarded 
the new authority to Allegheny so as to make nonstop operations in any 
farticular St. Louis market permissive rather than mandatory. In doing 

0, the Board stated that "we will expect Allegheny to operate nonstop 
°.rvice in the [St. Louis-Pittsburgh and St. Louis-Columbus] markets, 
ghereas the carrier will be expected to be guided purely by its business 
judgment in determining whether to operate such service in the [St. 
Louis-Dayton] market." (App. 207). | 


athe 
careful consideration of the proposals presented by the two applicants, 
and the Board's decision follows a long line of established precedent, 
goa cases in which Mohawk has received new route authority on the 
_very bases on which the Board selected Allegheny in this case. 
; Mohawk does not challenge the real basis of the Board's decision, 
however. Indeed, the decisional criteria relied upon by the Board herein 
and set forth in its opinion in the simultaneously decided Twin Cities- 


Des Moines-St. Louis Subpart M Proceeding are not even mentioned by 


Mohawk, Instead, Mohawk has contented itself largely with attacks on 


3 selected subsidiary findings made by the examiner, arguing that they 


} are mathematically defective. In short, Mohawk ignores the forest and 


hacks away at a few isolated trees. 

The allegations of factual error are, as we will show, without 
substance. More importantly, however, it is plain that the Board's 
decision did not turn upon any view that its predictions as to such 
matters as traffic, revenue, and costs were mathematically precise nor 
does the absence of such precision vitiate the decision. The basic 
issue posed is the choice between competing applicants for a federal 
license. This! Court has squarely cautioned that this is an "area into 


which the courts are seldom justified in intruding" so long as the pro- 


cedures were fair and the findings rationally support the agency's con- 


clusions. Pinellas Broadcasting Co. v. Federal Communications Commission, 
97 U.S. App. D.C. 236, 230 F.2d 204, 206, cert. denied, 350 U.S. 1007 
(1956). In such a proceeding, "the problem of the Board is . .. ‘not 


so much one of resolving factual issues as of exercising its judgment .'"' 
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Braniff Airways, Inc. v. Civil Aeronautics Board, 126 U.S. App. D.C. 


399, 379 F.2d 453, 463 (1967). Cases such as this involve prediction 
of future events and the uncertainties, imponderables, and estimates 
| 


inherent therein. United Air Lines, Inc. v. Civil Aeronautics Board, 


81 U.S. App. D.C. 89, 155 F.2d 169, 175-76 (1946); American Airlines, 
Inc. v. Civil Aeronautics Board, 89 U.S. App. D.C. 365, 192 F.2d 417 


(1951). "These problems cannot be solved by a mathematical computa- 


tion." North Central Airlines, Inc. v. Civil Aeronautics Board, 


105 U.S. App. D.C. 207, 265 F.2d 581, 584, cert. denied, 360 U.S. 903 
| 


(1959). Of course, the agency's judgment must not be based upon "specu- 


lation devoid of factual premise.” American Airlines| v. Civil Aero- 
| 


nautics Board, supra, 192 F.2d at 421, Given the factual premises, 
| 
however, the ultimate decision remains one of judgment as to the future 


| 
consequences of a given course of action. As the Court said in the 


American case, supra, 

"It is in the exercise of that sort of judgment that 
the much discussed expertise of administrative agencies 
finds its greatest value. Here is the field of un- 
certainties, imponderables, and estimates. This! is 
where the rule that a conclusion within the realm 

of rational deduction or inference stands despite 
differences of opinion, has its greatest applica+ 


bility." (192 F.2d at 420.) 7/ | 


these principles in mind, we turn to the Board's | decision. 
| 
en 
7/ Moreover, the agency is not required "to dot 'i's' and cross 
"t's," nor is it "required to author an essay for the disposition of 
each application. It suffices, in the usual case, that we can discern 
the ‘why and wherefore." (WAIT Radio v. Federal Communications 
Commission, ___ U.S. App. D.C. ___, 418 F.2d 1153, 1156-57 (1969)). 
A logical corollary of the foregoing is that the agency "is not 
compelled to annotate to each finding the evidence supporting it." 
(footnote continued) 
| 


= Ae 
I. The Board accorded Mohawk's application full and fair 
comparative consideration with Allegheny's and selected 
Allegheny for the routes at issue on the basis of 
factors which it has applied in comparable cases. 


The St. Louis-Dayton/Columbus/Pittsburgh Subpart M Proceeding is 


typical of the many airline route investigations in recent years in 
which the Board has been presented with an opportunity to award to one 
or more local service carrier applicants routes which are relatively 
long-haul in character, by local service carrier standards. Such 
route awards are intended to provide the local service carrier selected 
with significant financial strengthening and, to that extent, to reduce 
its dependence on federal subsidy. 

The proceeding below offered the Board a fairly simple choice 
between two local service carrier applicants, each of which argued 
that the award of the authority requested by it would provide it with 
a substantial measure of increased strength. Each, of course, claimed 
that the Board's selection of it would also provide substantial benefits 
to the traveling public in terms of new and improved services in the 
markets at issue and in related, so-called "beyond" markets. By virtue 
of their existing systems ,however, Allegheny and Mohawk entered the pro- 


ceeding in quite different postures. 


United States v. Pierce Auto Lines, 327 U.S. 515, 529 (1946). Nor, as 
the Seventh Circuit said in Outagamie County v. Civil Aeronautics Board, 
355 F.2d 900, 906 (1966), is the Board required "to make findings with 
respect to all of the circumstances upon which testimony has been given." 
Rather, it is enough if findings are made concerning factors which are 
deemed dispositive for decision by the agency. 
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| 
Allegheny, unlike Mohawk, had an historic interest in each of 
| 
the markets at issue. At the time of its application, it already 
| 


provided a substantial quantity of service between each of the city- 


pairs and carried a large number of passengers annually in the three 
| 


markets (App. 95,129). For Mohawk, however, the St. Louis-Pittsburgh 


segment which it sought represented an extension beyond its present 


| 
| 
Over the years the Board has repeatedly expressed its view that 


system into a market wholly new to it. 


a carrier, whether local service or trunk, which already serves a 
market under restricted authority and which participates to a sub- 


stantial degree in the traffic in that market, will--in the absence 


of competing considerations or applications--receive favorable treat- 


ment on its request to have the restrictions removed. | 
| 


"[Wlhere an applicant already possesses usable but restricted 
authority in a market and is a substantial participant in the 
traffic, the preferred approach is ordinarily to remove that 
applicant's restrictions before introducing an entirely new 
carrier into the market. Under this approach thd applicant's 
existing stake in the market is recognized, diversion is mini- 
mized, and improved service will be provided by a carrier already 
having an established identity in the market." Twin Cities~- 


Milwaukee Long~-Haul Investigation, C.A.B. Order 70-6~36, p. 3 
(1970) (footnote omitted). 8/ 


The Board's reliance on this policy with respect |to local service 
carriers has resulted in a number of strengthening awards in recent 


8/ See also Phoenix-Seattle/Portland Nonstop Case, C.A.B. Order 
70-8-13, p. 6 (1970). 
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9/ 


years. And these policy considerations played a major role in the 
examiner's decision to select Allegheny over Mohawk. As he found: 


"Another positive aspect of an award of nonstop 
authority to Allegheny in this market as well as the 
others in issue is that it means the removal of the 
carrier's Indianapolis restriction which presently 
impairs'its ability to compete with TWA and develop 
the local markets. This result is wholly consistent 
with the Board's long-standing policy of eliminating 
restrictions on route authority when the purpose of 
the restriction is no longer being served or where 
the removal would benefit a local service carrier 
and the’ traveling public." (App. 130-31 ). 10/ 


Mohawk argued that, notwithstanding the inherent advantage which 
Allegheny's existing route structure enabled it to bring to the proceed- 
ing, it should be selected largely because it proposed more nonstop 


service in the St. Louis-Pittsburgh market (a factor also alleged to be 


9/ See, e.g., Texas International San Antonio-Dallas Subpart M 
Case, C.A.B. Orders 69-11-100 and 69-11-101 (1969) (especially Order 


69-11-100 at pp. 18-21); Application of Frontier Airlines, Inc., 

C.A.B. Orders 69-6-86 and 69-6-87 (1969); Boston-Syracuse~Cleveland 
Subpart M Case, C.A.B. Orders 69-8-170 and 69-8-171 (1969); Boston- 
Hartford-Cleveland Subpart M Case, C.A.B. Order 70-1-80 (1970); Boston=- 
Buffalo-Cleveland Subpart M Case, C.A.B. Order 70-3-96 (1970); 
Allegheny Airlines, Inc.-Indianapolis/Dayton-New York Subpart M Case, 
C.A.B. Order 69-8-130 (1969). 


10/ The fact that the routes at issue were already served by 
Allegheny and wholly within its system did not, of course, guarantee 
its selection over Mohawk. As the Board observed in its Twin Cities 
opinion, where "there are competing applications, the usual criteria 
will govern carrier selection." (App. 223). Nonetheless, each 
carrier enters a route proceeding with an existing system and the 
relationship of its system to the authority sought necessarily plays 
a major role in determining which carrier should be selected. 
National Airlines, Inc. v. Civil Aeronautics Board, 129 U.S. App. D.C. 
180, 392 F.2d 504, 508 (1968); Frontier Airlines, Inc. v. Civil Aero- 
nautics Board, 349 F.2d 587, 591 (C.A. 10, 1965); National Airlines, 
Inc. v. Civil Aeronautics Board, 101 U.S. App. D.C. 345, 249 F.2d 13, 
14 (1957). 
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one which was not comparatively evaluated with the Allegheny. proposals) 


and because it has a greater need for route strengthening than Allegheny. 
Insofar as the service proposals are concerned, Allegheny clearly 
| 
had the advantage. As the examiner found, Allegheny proposed more 


total service in the St. Louis-Pittsburgh market than |did Mohawk, and 
this notwithstanding that Mohawk's proposal included one more nonstop 
flight than Allegheny initially had proposed. Thus, waaeenees ts "basic 
service proposal" (App. 129), submitted with its application as re- 
quired by Subpart M, was a "single package" consisting of a minimm 

of one daily nonstop round trip in each market, Implementation of this 
package would result in one nonstop round exipe between St. Louis and 


Pittsburgh, and two one-stop St. Louis-Pittsburgh round trips, one via 


Columbus, the other via Dayton (App. 104 ). Mohawk on the other hand, 


sought only St. Louis-Pittsburgh authority, and proposed two daily round 
trips, both nonstop (App. 97 ). | 

Moreover, following submission of its basic proposal, and as a 
result of exhibits prepared by the Board's Bureau of Operating Rights 
dividing the single Allegheny package proposal into che three separate 
market components, Allegheny presented rebuttal exhibits which included 
new schedule proposals and projected results based upon assumed awards 
to it (App. 33, 46 ). Insofar as is pertinent for present purposes, 
Allegheny stated that if awarded only St. Louis-Columbus and St. Louis- 
Dayton nonstop authority, it would operate one daily nonstop round trip 


in each market, both of which would also serve Pittsburgh (App. 33, 47 ). 


Put another way, even if it did not receive St. Louis-Pittsburgh nonstop 
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authority, Allegheny proposed two daily one-stop round trips in that 
market if it received nonstop St. Louis-Columbus and St. Louis-Dayton 
authority. And since it already operated three daily two-stop round 
trip flights between St. Louis and Pittsburgh which it planned to con- 
tinue, the total number of trips by Allegheny would have been five with- 
out regard to any award of nonstop authority. In sum, Allegheny's 


total proposed services consisted of five flights via intermediate points 


plus whatever nonstop flights it might afford if granted nonstop authority, 


in contrast to Mohawk's maximum proposal of two flights. Moreover, had 
Mohawk been granted the nonstop authority which it sought, the result 
would have been to superimpose the two St. Louis-Pittsburgh nonstop 
round trip flights upon the five daily round trips by Allegheny, the 
incumbent carrier. 

Insofar as Mohawk's argument that it should be selected because it 
has a greater need for route strengthening than Allegheny is concerned, 
the examiner considered and rejected Mohawk's contentions because of his 
conviction that the balance of other factors so clearly favored Allegheny 
as to require its selection, notwithstanding Mohawk's greater need for 
strengthening. 

"(T]he logic of Allegheny's case for selection is 

so compelling as to overshadow Mohawk's claim that as 

between the two carriers it should be chosen because 

it has the greater need for route strengthening. What- 

ever the merits of Mohawk's case for route strengthen- 


ing in another context, it cannot be acted on favorably 
in the light of the evidence of this record." (App. 131-32). 11/ 


1l/ The examiner also rejected Mohawk's suggestion that it has 
few opportunities for strengthening within its own system and, there- 
* fore, that it should be extended into Allegheny's system. He noted 
(footnote continued) 
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We submit that the examiner was clearly correct. = a general 


proposition, Mohawk is in greater need of strengthening than Allegheny, 

12/ 

as the Board has found on several recent occasions. Moreover, we do 
| 


| 
not question the proposition that the need of a carrier for strengthen- 


ing--particularly a carrier whose operations are subsidized by the 
| 


| 
faderal treasury--is a legitimate decisional criterion in choosing 
| 


between carriers seeking the same route. Indeed, the Board has relied 
! 13, / 
upon that factor in a number of carrier-selection decisions. 


that in the Allegheny Airlines Route 97 Investigation the Board rejected 


Mohawk's contention that its own system had a "shortage df opportunities 
for route strengthening.” C.A.B. Order 69-2-43, p. 4 (1969). He ob- 
served, moreover, that Mohawk's arguments cannot "be regarded as per- 
suasive in the light of the fact that the thrust of Allegheny's appli- 
cation in this proceeding is to have stop restrictions lifted from 
services which the carrier is now providing and which would, of course, 
be subject to diversion and resulting financial injury td Allegheny if 


Mohawk were awarded superior authority in the same market ." (App. 131). 


12/ "Our conclusion [that Mohawk has a greater need for route 
strengthening than Allegheny] is not based solely or even, primarily on 
the fact that Mohawk is only half the size of Allegheny im terms of 
revenue passenger-miles, but rather on the fact that Mohawk's route 
system is weaker, as measured by average stage length and passenger-trip 
length, and has, in this respect, been growing at a far slower pace," 


Bdston-Buffalo-Cleveland Subpart M Case, C.A.B. Order 70-3- “96, p. 9 


(1970) (footnote omitted). See also Boston-Hartford-Cleveland Subpart M 
Case, C.A.B. Order 70-1-80, p. 3 (1970). 


13/ See, e.g., Southwest-Northeast Service Case, 22 C.A. B. 52, 56- 
58, 63 (1955); New York-Florida Case, 24 C.A.B. 94, 221- 23 (1956); Trans- 


pacific Route Investigation (Domestic Phase), C.A.B. Order 69-1-11, p. “p- 27 


(1969). See also the cases cited in note 12, supra. 
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A carrier's need for strengthening, however, is not a talisman 


| 


by which a favorable route decision can be assured, nor can the relative 


needs of the several carriers be arranged to produce a formula by which 


4 

sroute cases can be decided mathematically. Quite to the contrary, 

t 

pROLSES are awarded on the basis of many factors and a carrier's superi- 


jority on one factor is no assurance that it will prevail in a comparative 
‘proceeding. Thus, notwithstanding the Board's desire to strengthen the 
tlocal service carriers, it has on occasion selected a trunk carrier ap- 

* plicant for a route in preference to a local service carrier which, if 


selected, would achieve a substantial subsidy need reduction. In the 


lrecent Dallas/Fort Worth-Phoenix Nonstop Service Case, the Board selected 
t 
Delta, one of the strongest of the trunk carriers, over two local service 


‘carriers either of which would have achieved a large subsidy need reduc- 
4 
ycion if selected. The Board there concluded that the substantial superi- 


? 
gority of Delta's service proposal relative to the needs of the market in 


Sas outweighed the carrier-strengthening factor. C.A.B. Order 
14/ 
69-7-137 (1969). As the Board has recently observed, the "showing of 


{a subsidy need! reduction by a local service carrier is only one carrier- 


“selection factor and is not an indication that the local service carrier 


14/ The Board's decision in the Dallas/Fort Worth-Phoenix Nonstop 


7 Service Case is presently under review in this Court, but not with 
, respect to the issue for which it is here cited. See Continental Air 
Lines, Inc. v.' Civil Aeronautics Board, C.A.D.C. No. 23,560. 


a a | 


+ 
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will automatically receive an award." Austin-West acme Investigation, 
.C.A.B. Order 70-7-38, p. 6 (1970). 

If, in appropriate circumstances, a strong trunk carrier can be 
selected over local service carriers in need of strengthening, it is 


Qciear that as between two local service carriers--each of which is 


dependent on federal subsidy and each of which is in aes of financial 


¥ >trengthening--the stronger may be selected over the weaker on the basis 
act other public convenience and necessity considerations. Indeed, the 
Board has selected Allegheny over Mohawk in other recent cases. Thus, 
in one case the Board found that "the clear preponderance of benefits 

to the traveling public and the markedly better opportunities for sub- 
sidy reduction which will result from an award to Allegheny are factors 
which outweigh Mohawk's claims of need for route ptrengthenings 

| 
Allegheny Airlines Route 97 Investigation, C.A.B. Order 69-2-43, p. 4 
(1969). | 
The two cases cited by Mohawk are not to the contrary. In the 


bs 0ston-Buffalo-Cleveland Subpart M Case, the Board relied on Mohawk's 


greater need for strengthening vis-a-vis Allegheny as but one of several 
SeaCCOrS favoring its selection for the authority in issue. Thus, the 


Board determined that the service improvements which Mohawk proposed to 


implement in the markets at issue were substantially superior to those 
a 


are by Allegheny and, therefore, that "the balance of public 


eeneeies is very decidedly in favor of Mohawk." (.A.3. Order 70-3-96, 


Ce ee ae ee ed 


~ yi 
15/ 
p- 9 (1970)).' "In addition to its advantage in service benefits," 


the Board observed, "Mohawk has a greater need for route’ strengthening 
than Allegheny. . ."' (Order 70-3-96, p.-9) (emphasis supplied). And 

the Board concluded that "Mohawk's clear advantage in service benefits 
and its greater need for strengthening" dictated its selection for the 
route at issue (Order 70-3-96, p. 12). In the Boston-Hartford-Cleveland 
Subpart M Case, the Board found itself faced with a close balance of 


factors favoring each of the carriers, and, on that basis, allowed 
16/ 
Mohawk's greater need for strengthening to tip the scales in its favor. 


C.A.B.- Order- 70-1-80, p. 3 (1970). 
We submit that the examiner's disposition of the issue, in light 


of the Board's prior decisions on route strengthening, fully refutes 


15/ ‘In'summary, Mohawk's proposal would bring greatly needed new | 
competitive nonstop service to the large Boston-Buffalo market, plus 
minor incidental benefits in the Boston=Cleveland market, whereas 
Allegheny's proposal would bring new competitive one-stop service to 
the small Buffalo-Columbus market, would arguably allow an increase in 
the carrier's existing service in the Cleveland-Dayton/Indianapolis markets, 
but only at the cost of downgrading its existing service in the Buffalo- 
Dayton/Indianapolis markets, and in addition would provide somewhat. more 
service in the Buffalo-Cleveland market itself. In our judgment, the 
balance of public benefits is very decidedly in favor of Mohawk." 

Order 70-3-96, p. 9 (footnote omitted). 


16/ "On the basis of this revised forecast, we conclude that the 
balance of the carrier selection criteria favors Mohawk. In ‘our judgment, 
Mohawk's greater need for route strengthening, as documented by the 
examiner, outweighs Allegheny's somewhat superior public service benefits 
and its slightly better financial prospects. Allegheny's greater number 
of beyond-segment: passengers cannot: be given much weight in view of the 
examiner's finding that these same passengers (Hartford-Dayton/Indianapolis) 
could be served more directly via Pittsburgh than via Cleveland as pro- 
posed herein." Order 70-1-80, p. 3 (1970) (footnote omitted). 
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| 
Mohawk's contention. Mohawk is merely quarreling with the Board's 


judgment as to the weight to be accorded to one of the many factors 
which entered into the total equation. But, as the Seventh Circuit 
| 
observed in Outagamie County v. Civil Aeronautics Board, 355 F.2d 900, 
Sutagamie County ae Semonemescs _soare 


| 

906 (C.A. 7, 1966), a "circumstance may weigh heavily in the balance in 
| 

one case but be missing from the scales completely in another balance." 


Similarly, this Court held in North Central Airlines Vp Civil Aeronautics 


| 
Board, 105 U.S. App. D.C. 207, 265 F.2d 581, 584, cert, denied, 360 U.S. 


903 (1959), that decisional factors are "relative" and| their “importance 


17/ | 
depends upon circumstances." Since the Board's evaluation here is 
plainly “within the bounds of reason and outside the realm of caprice 


- - - the court cannot substitute its own judgment as to what would or 


at 584-85). 


“ II. Full consideration was given to splitting the 


award between Allegheny and Mohawk, and the 


Board's findings concerning the service pro- 
posals were adequate. | 


A. The question of a "split award". 
Despite the Board's application of the foregoing gstablished 


would not be inconsistent with the public interest. . jin (265 F.2d 
| 
| 


criteria in awarding the route to Allegheny, Mohawk contends that the 
| 
examiner and the Board failed to consider the possibility of a "split 


| 
award" under which Allegheny would have received St. Louis-Columbus 


17/ In Telanserphone, Inc. v. Federal Communications Commission, 
97 U.S. App. D.C. 398, 231 F.2d 732 (1956), the case "chiefly relied 
upon" by Mohawk in arguing this point, the Court also recognized that 
the "award of course need not be made on the basis of this factor alone" 
(231 F.2d at 734). Here, unlike that case, the factor was weighed. 


molt: 

Hy 

and St. Louis-Dayton authorities and Mohawk would have been granted 
uthority in the St. Louis-Pittsburgh market. In furtherance of this 
ontention, Mohawk submits diagrams which allegedly show the choices 

yith which the Board was confronted (Pet. Br. 12).  Mohawk's diagrams 

§ 

ere inaccurate, however, in that they fail to reflect the St. Louis- 

bittsburgh service which Allegheny would provide and the true situation 
‘ 18/ 


is set forth in the margin. _ Furthermore, we submit that adequate con- 


geese was given to a split award. 


, 18/ 


f Allegheny’s package proposal 
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While a split award was always a theoretical possibility in the 


proceeding, the fact is that it was not truly brought into focus aac 


| 
the proceedings before the examiner, It was not seriously urged until, 
| 


2 . - z 2 | 2 : 
in petitioning for discretionary review of the initial) decision, 


Mohawk argued that 

"The primary error in the Examiner's forecast stems 
from his failure to project the financial results| of a 
combination of awards in this proceeding. It seems ob= 
vious that a maximum amount of nonstop service for each 
market at issue can be achieved only by an award of 
Pittsburgh-St. Louis authority to Mohawk and of Columbus 
and Dayton-St. Louis authority to Allegheny. Nowhere in 
his Initial Decision, however, did the Examiner consider 
or project the financial results of this pattern of service," 
(App. 188 ). | 


As the Bureau of Operating Rights pointed out in opposing Mohawk's 
petition, however, Mohawk, "an applicant in this acelars with the bur- 
den to put forth an affirmative case, ... .did not subait such a forecast 
either on brief to the Examiner or in its exhibits." (App. 200 ). The 
Bureau was right. Thus, Mohawk presented exhibits to the examiner 
illustrating the financial results which it predicted for itself if 
awarded St. Louis-Pittsburgh nonstop authority, but those exhibits 
assumed that Allegheny would not be operating one-stop service in the 
market (App. 53, 188 ). Similarly, Allegheny and the Bureau of Operating 
Rights prepared financial forecasts, each assuming that only one carrier 
would receive St. Louis-Pittsburgh authority. 

Despite the fact that the case was presented on the foregoing basis, 
the examiner did, contrary to Mohawk's contention, conkider the possi- 

| 


bility of a split award. Thus, in connection with the financial results 


(the only matter as to which Mohawk faulted the examiner for alleged 


a UG 
failure to consider a split award (App. 188)),the examiner specifi- 
cally found that the benefits to the federal treasury in the form of 
reduced subsidy need would be greater if Allegheny's package proposal 
were implemented than if a split award were made (App. 128). Similarly, 
he found that: 

"[A]ny financial benefits Mohawk might realize from non- 
stop authority in this market would, in some degree, be at 
the expense of the other subsidized carrier. Such a result 
would be contrary to the Board's usual policy of not pitting 


two local service carriers against each other for local traf- 
fic in terminal to terminal markets, especially where one of 


the carriers already holds restricted authority which it exercises 


and which affords a source of revenue" (emphasis added) 
(App. 130 ). 


Not only did the examiner thus specifically consider and reject 
the possibility of a split award, but the Board did the same. At the 
close of its companion opinion in the Twin Cities-Des Moines-St. Louis 
Subpart M Proceeding, which opinion, to repeat, Mohawk does not so much 
as call to the Court's attention, the Board specifically found as follows 
with respect to the instant case. 

"Asiin the present case, we see no justification for 
splitting apart [Allegheny's] well-integrated proposal for 
serving the three markets, where there is no evidence that 
any part!will detract from the whole, or that superior 
public benefits would result from a split award." (App. 225). 
Thus, the Board, in denying the petition for discretionary review, 


also analogized the present situation to the one before it at the same 


time in the Twin Cities case. Like Allegheny in this proceeding, Ozark 


Airlines there sought improved authority in each of three markets which 


it already served on a restricted basis: Minneapolis/St. Paul-St. Louis; 


Minneapolis/St. Paul-Des Moines; and Des Moines-St. Louis. Ozark presented 
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a package proposal which included the operation of some nonstop service 


in the Twin Cities-St. Louis market and some one-stop Service via Des 
Moines, Delta Air Lines filed a competing application to provide 
service, on a nonstop basis, only in the largest of the markets, Twin 
Cities-St. Louis. Like Mohawk in the present case, Delta had no exist- 
ing authority and no historic participation in the narket, although it 


did serve one of the terminals, St. Louis. Also like Mohawk here, 
| 


Delta proposed to offer more nonstop service in the market than did 
Ozark. However, taking account of Ozark's one-stop service via Des 
Moines, the Board noted that “Ozark has proposed a greater number of 


total frequencies, and its overall proposal will convenience a greater 


number of total passengers." (App. 220). On the issue; of making a split 


award the Board said: | 
| 
"we believe it appropriate in the circumstances here presented 
to treat these three markets together and to give the carrier 
the requested nonstop authority in all three. 7/ There can be 
no serious doubt that Ozark's overall proposal | will be profit- 
able; since it integrates well from an operational and service 
standpoint, and since no part of it has been shown’ to be uneco- 
nomic, we see no justification for splitting it into pieces and 
subjecting the latter to hyper-refined analysis. | 


"7/ We have approved a collective approach to route 
awards where the market conditions make that type of proposal 
appropriate. See, e.g., Southern Tier Competitive Nonstop 
investigation, Order 69-7-135, July 24, 1969. We note that 
the incumbent carrier currently serves the Twin Cities-St. 
Louis market with a package of nonstop flights and one-stop 
flights. via Des Moines that is virtually identical | with that 
proposed by Ozark." (App. 220). 


So, too, in the present case the Board rejected the idea that the 
| 


St. Louis-Pittsburgh nonstop market should be separated from the rest of 


Allegheny's proposal which included one-stop service in the St. Louis- 
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Pittsburgh market, in addition to the nonstop service. As the Board 
said, there was no evidence that this would produce superior benefits 
(App. 225). Om the contrary, as the examiner found, the Allegheny 
package proposal would result in greater subsidy need reduction 
(App. 128). Moreover, Mohawk's argument rested upon the simplistic 
assumption that it could be substituted for Allegheny as the nonstop 
St. Louis-Pittsburgh carrier while everything else remained the same, 
i.e., that its own nonstop service could be dropped into the schedule 
on top of the existing service offered by TWA and Allegheny and 
Allegheny's new one-stop service. The examiner found, however, that 
this would have a substantial adverse effect upon Allegheny (App. 130 ). 
In sum, the contention that the Board failed to give consideration 
to the possible award of split authority is groundless. Both the Board 
and the examiner specifically considered it and not only found no basis 
for such an award, but also found reasons for rejecting it. Their 
positive findings in this respect and their over-all findings concerning 
the relative merits of the two opposing applications fully support the 
selection. Indeed, it is difficult to imagine a set of administrative 
findings which so overwhelmingly support the conclusion reached. 


B. The question of the number of flights proposed 


by Allegheny between St. Louis and Pittsburgh. 


Mohawk argues at pages 9-10 of its brief that the examiner's 


comparison of the Allegheny and Mohawk proposals rests upon the 


erroneous factual premise that the Allegheny package included two non- 


stop round trips between St. Louis and Pittsburgh whereas in fact it 


contemplated a "minimum" of one (App. 104 ). The Court will search in 
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vain for any such contention in Mohawk's petition to the Board for 
y P 


discretionary review of the initial decision (App. 175 ). Thus it 


is not open for review here. Section 1006(e) of the Federal Aviation 


Act, 49 U.S.C. 1486(e), infra, p. 53; Seaboard & Western Airlines. Inc. 


v. Civil Aeronautics Board, 87 U.S. App. D.C. 78, 183 F.2d 975 (1950); 
New England Air Express v. Civil Aeronautics Board, 90 U.S. App. D.C. 
215, 194 F.2d 894 (1952); United States v. Tucker Truck Lines, 344 U.S. 
33, 37 (1952). : 

Moreover, the failure to raise it below is a reliable measure of its 


merit. The examiner considered the possibility of awarding improved 
| 
operating authority only in the St. Louis-Pittsburgh market and, in this 


regard he compared Mohawk's proposal with a single market proposal 


presented by Allegheny in response to the Bureau's exhibits. The latter 

proposal did in fact contemplate the operation of two nonstop St. Louis- 
| 

Pittsburgh flights by Allegheny if that market was the) only one in which 


it received improved service, as Mohawk itself notes in its brief 


(App. 33, 46 ; Pet. Br. 10). | 


III. The Board's findings otherwise reflect adequate evalua- 
tion of the dispositive factors involved in making the 
route award, and are supported by substantial evidence. 


Petitioner's remaining contentions consist of assertions that the 
Board failed to make sufficient findings with respect to some matters 
and made erroneous findings as to others; and that these infirmities 
also demonstrate a lack of the comparative consideration and evaluation 


to which it was entitled. We subsequently show, point ‘by point, that 


there was no infirmity in the Board's order in these respects. Again, 
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es would point! out as a preliminary matter that the Board is not re- 
Guired to make precise determinations of traffic, costs, and the like; 
tather, it is enough if the Board's overall estimates are in the zone 

be reasonableness. United Air Lines, Inc. v. Civil Aeronautics Board, 
31 U.S. App. D.C. 89, 155 F.2d 169, 174 (1946); Dayton Power & Light Co. 
wv, Public Utility Commission, 292 U.S. 290, 310 a Consequently, 
vent if it be assumed that the examiner might have made estimates some- 


fonae different from those which he actually made, there still is no 


fshowing that these differences would have changed the result in any 


4 
qmanner, In sum, in this part of the discussion, due account must be 


[given to the rule of prejudicial error. See §10(e) of the Administra- 


qtive Procedure Act, 5 U.S.C. 706; Attorney General's Manual on the Ad- 


§ 
yministrative Procedure Act, p. 110 (1947); Braniff Airways, Inc. v. 


civil Aeronautics Board, 126 U.S. App. D.C. 399, 379 F.2d 453, 462 


» (1967); Brown Telecasters, Inc. v. Federal Communications Commission, 
110 U.S. App. D.C. 127, 289 F.2d 868, 869, cert. denied, 368 U.S. 916 


° 


| (1961); Market Street . v. Railroad Commission, 324 U.S. 548, 561-62 


(1945). 


19/ Here'is an area particularly suited to the Board's expertise 
{and one in which the courts have traditionally been reluctant to inter~ 
vene. United Air Lines, Inc. v. Civil Aeronautics Board, supra; American 
‘Airlines, Inc. v. Civil Aeronautics Board, 89 U.S. App. D.C. 365, 192 F.2d 
4417, 422 (1951); McLean Trucking Co. v. United States, 321 U.S. 67, 89 
(1944). Cf£. National Aviation Trades Ass'n v. Civil Aeronautics Board, 


¢ 
¥"u.s. App. D.C. ___, 420 F.2d 209, 214 (1969). 
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A. The findings regarding subsidy need 
reduction, diversion, and competition. 


Under this heading we discuss petitioner's challenge to three of 
| 
the decisional factors relied upon by the examiner: subsidy need 


reduction (Pet. Br., pp. 16-20); diversion (Pet. Br., | pps 31-34) ; and 


competition (Pet. Br., pp. 31-34). 


As previously indicated, the examiner found "that the potential 


benefit to the public treasury in the form of reduced | subsidy support 


would be somewhat greater over the long rung if Allegheny's proposal 

to serve all three markets in issue were implemented rather than having 
the authorities split between Mohawk and Allegheny 5 Seats St. 
Louis-Pittsburgh authority to Mohawk and St. octee Combes) Dayron 
nonstop authority to Allegheny" (App. 128). Mohawk attacks this 


finding, contending that "the examiner made no study and gave no 


figures . . . and hence there is no basis in his decision or in the 


record for his" finding (Pet. Br., P- 17). 
The examiner's failure to construct an elaborate study to sub= 
stantiate his finding does not stamp the finding as lacking a “basis 
| 


. . . in the record." As we pointed out in the introduction, supra, 


p- 13, note 7, the agency is not required to annotate its findings 
with reference to the evidence. Rather, it is enough|that they be 


made with sufficient clarity to enable the Court to relate them to 
| 


the evidence. As we will now show, the evidence fully supports the 


| 
finding in question. In summary, the evidence shows: First, that 


Mohawk's arguments rely on financial estimates which were predicated 
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on the operation of new services by one carrier to the exclusion of 
the other; Second, that Mohawk overstates its comparative subsidy 
reduction potential because it fails to take into account the improved 
St. Louis-Pittsburgh authority which Allegheny will have, even if 
Mohawk receives new St. Louis-Pittsburgh nonstop authority; and third, 
that Mohawk has failed to account for the adverse effect on Allegheny's 
subsidy need resulting from the diversion of Allegheny's existing 

‘ revenues by virtue of a split award. 

The examiner predicted that grant of Allegheny's package proposal 

* would produce a subsidy need reduction of $511,190 in F.Y. 1970 and 

of $1,017,805 in F.Y. 1971 (App. 118 ). For Mohawk's proposed opera- 

tions he estimated a subsidy need reduction of $57,444 in F.Y. 1970 


and of $280,974 in F.Y. 1971 (App. 128). The superiority of the 


4 


former is obvious. 
Mohawk argues, nonetheless, that a split award would have produced 
an even greater over-all subsidy need reduction. The fatal flaw in 


Mohawk's argument is that it relies on figures extrapolated from 


mugen s fo 2 2 423 in 


separate financial forecasts, each of which was predicated on the award 


of new authority to one carrier, to the exclusion of the other, and not 
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20/ 
on estimates based on a split award. Thus, the forecasts on which 


Mohawk relies do not take account of the effect on the operations and 
financial results of one another which Allegheny and Mohawk would have 
if both received new authority in the Pittsburgh-St. Louis market, i.e., 
Mohawk on a nonstop basis and Allegheny on a one-stop basis via the 
alternate intermediate points, Dayton and Columbus, as a result of its 


receipt of nonstop authority in the St. Louis-Dayton and St. Louis- 


20/ Using Mohawk's technique, one can "demonstrate" as follows: 


SUBSIDY NEED REDUCTION IF ALLEGHENY IS SELECTED FOR ALL THREE MARKETS 
| 


Fiscal Year Subsidy Need Reduction 
1970 $ 511,190 (App. 118) 


1971 $1,017,805_ (App. 118) 
$1,528,995 


SUBSIDY NEED REDUCTION FROM A SPLIT AWARD 


Fiscal Year Subsidy Need Reduction 


1970 
Allegheny, St. Louis-Columbus $ 418,442 ! 
Allegheny, St. Louis-Dayton 25,140 
Mohawk, St. Lovis-Pittsburgh 57,444 Pp 
$ (501,026 


1971 
Allegheny, St. Louis-Columbus $ 657,448 | (App. 
Allegheny, St. Louis=Dayton 155,148 (App. 
Mohawk, St. Louis-Pittsburgh 280,974 (App. 

1,/093,570 


$1,594, 596 


DIFFERENCE 


Split award $1,594,596 


Package award 
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Columbus markets. Nor were the forecasts intended to take account 
of such effects since they were prepared to test the financial results 
of the specific forecasts of the two carriers, neither of which con- 
templated the award of authority to the other. 

Accordingly, in making the forecasts in question for Allegheny 
and Mohawk, the examiner assumed that the service by competing carriers 
in the St. Louis-Pittsburgh market would remain at the level of service 
operated on October 1, 1969 (App. 108-09 ). When forecasting for 
Mohawk, therefore, he assumed that Allegheny would continue to operate 
its existing two-stop service, but he made no allowance for the opera- 
tion of the’ two one-stop roundtrip flights which Allegheny proposed 
if it received St. Louis-Dayton/Columbus nonstop eee 

Thus, the figures predicted for Mohawk in the St. Louis-Pittsburgh 
market would have to be reduced if Allegheny were to operate its pro- 
posed two one-stop flights as a result of receiving St. Louis-Dayton/ 
Columbus authority in this proceeding, and in its petition for dis- 


cretionary review Mohawk so told the Board (App. 188). Mohawk there 


21/ As Mohawk told the Board in its petition for discretionary 
review: 


"If Allegheny is awarded Columbus and Dayton- 
St. Louis nonstop authority, it will then be in a 
position and it proposes to provide two one-stop 
Pittsburgh-St. Louis roundtrips. These one-stop 
flights would increase Allegheny's participation in 
the Pittsburgh-St. Louis market and thereby have 
some effect on the projected financial result of 
Mohawk's proposed two nonstop roundtrips. . . the 
Examiner's forecast does not show what that effect 
would be . . ." (App. 188 ). 


anh = 
recalculated the financial forecasts made for it by the examiner so 
as to take account of the effect which Allegheny's pperacton of two 
one-stop St. Louis-Pittsburgh flights would have on Mohawk's results. 


By its own calculations, Mohawk said, the subsidy need reduction which 
the examiner had predicted for it in 1970 should be reduced from 
$57,444 to $4,378 and for 1971 the examiner's $280,974 should be 
reduced to $218,886 (App. 188,195-96). Accordingly, Mohawi's total 
subsidy need reduction for the two years would be $115,154 less than 
predicted by the Pete change alone, made by Mohawk itself 
in its petition for discretionary review, eliminates the financial 
advantage to the federal treasury which Mohawk argued would result 


from a split award. Specifically, it means that using the Mohawk 


| 
technique embodied in the computation set forth in n. 20, supra, 


the award of the Allegheny package would produce a subsidy need 


reduction of $49,553 more than would a split award. 


There is another side to the coin, however, since the examiner 
| 
also found that Allegheny “would be subjected to additional competition 


and some diversion of its current annual revenues of $438,000 if Mohawk 


22/ These new subsidy need reduction figures, prepared by Mohawk 
and presented to the Board in its petition for discretionary review, 
include Mohawk's increase in its gross revenues to ac¢ount for the 
examiner's alleged understatement of those revenues as a result of his 
failure to apply a 10% dilution factor to self-diverted revenues. 

(See Pet. Br., p. 16, n. 8; App. 187,193-96 ). Thug, the figures 
before the Board, including the correction which Mohawk here argues 

the Board did not consider, show a net subsidy need reduction for Mohawk 
for the two years of $223,264--an amount some $115,000 less than the 
examiner forecast. 


- 36 - 
were granted superior operating rights in the same market. In fact, 
any financial benefits Mohawk might realize from nonstop authority in 
this market would, in some degree, be at the expense of the other sub- 
sidized carrier." (App. 130), 

The examiner was plainly right. To be sure he did not make a 
specific forecast of the amount of diversion which Allegheny would 
suffer if Mohawk were allowed to institute its two nonstop roundtrip 
flights in the St. Louis-Pittsburgh market. Nor was he required to do 
so since no party argued to him that the addition of Mohawk on top of 
Allegheny in|that market would result in anything other than a sub- 
stantial amount of diversion. In its exhibits, Allegheny argued that 
the grant of Mohawk's application would result in diversion of $133,000 
in passenger revenues in 1970 alone (App. 51 ), and in its 


brief to the examiner Allegheny argued that the amount of diversion 


would be even greater (App. 71 ). The Bureau of Operating Rights 


supported Allegheny's contention without a specific figure (App. 88 ). 
Mohawk did not dispute the contention that its proposed service would 
result in substantial diversion. On the contrary, it admitted that fact, 
urging simply that the diversion would not be as high as Allegheny esti- 
mated. Specifically, Mohawk suggested that the diversion would be only 
in the neighborhood of $92,000 in F.Y. 1970 (App. 56, 77 ). Thus 
Mohawk's own) presentation to the Board refutes its contention that the 
examiner had'no basis for his determination that “any financial benefits 
Mohawk might realize from nonstop authority in this [St. Louis-Pittsburgh] 
market would|. . . be at the expense of the other subsidized carrier." 


(App. 130 ). 
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But, Mohawk says, these estimates related to traffic carried by 


Allegheny in its existing St. Louis-Pittsburgh two-stop service and 
fail to take into account the fact that Allegheny's authority in that 


market would be upgraded to one-stop if a split award were made 
| 

(Pet. Br., p- 33). This, it says, makes it "apparent" that the alleged 
23/ 

benefits of such an award to it would not be at Allegheny's expense. 


Apart from the fact that it was incumbent upon Mohawk to prove 
that a split award would not injure the incumbent carrier, Mohawk it- 


self has now supplied the obvious and dispositive answer. In arguing 
against application of the usual policy of not pitting two local service 
" carriers against each other in the same market, it urges that Allegheny's 
one-stop St. Louis-Pittsburgh service would not be competitive with the 
nonstop service of Mohawk. That, of course, is precisely the point. 
Mohawk and TWA, operating nonstop St. Louis-Pittsburgh service would 


split the market, leaving little for Allegheny, notwithstanding its 
24/ 
historic participation in the market. 


23/ We note in this connection Mohawk's statement| that a split 
award would "upgrade" both Mohawk and Allegheny authority and hence 
that it would be "inappropriate to apply a diversion standard where 
both carriers would receive improved authority. . ." (Pet. Br., p. 33). 
This case does not involve "upgrading" or "improving” Mohawk's authority. 
Unlike Allegheny, it had no authority in any of the markets at issue. 


24/ Each of the cases cited by Mohawk in support of its argument 
that the Board's policy against placing local service ¢arriers in compe- 
tition with one another should not be applied here (Pet. Br. 33-34), in- 
volves the converse situation in which the Board was lling to add a 
restricted one-stop carrier to a market already served! by nonstop carriers, 
on a finding that the one-stop carrier would not undermine the operations 
of the existing nonstop carriers. Here, however, even |Mohawk admits in 
effect that its nonstop operations will have a serious' adverse effect on 
Allegheny's existing stake in the St. Louis-Pittsburgh market. 
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The realities of the situation, as reflected by the record, trans- 


cend the diversion which Allegheny and Mohawk would experience in the 


fe. Louis-Pittsburgh market alone. Also involved is Allegheny's service 


in the St. Louis-Columbus and St. Louis-Dayton markets. Allegheny's 
broposed service in each of these two smaller markets is predicated on 
the availability of a substantial pool of St. Louis-Pittsburgh traffic 
From which to draw support. Thus, under Allegheny's package proposal 
for three new Pittsburgh-St. Louis roundtrip flights--one operating 
nonstop and the other two each operating on a one-stop basis, one via 
Dayton, one via Columbus--the examiner projected that each one-stop 
flight would carry 7,667 St. Lovuis-Pittsburgh passengers annually, or 
about 10.5 passengers per flight in each direction (App. 145). The 
significance of that traffic in supporting the service is readily ap- 
“parent from the fact that the examiner projected only 19 passengers per 
flight in the local St. Lovis-Columbus market and only 10 passengers 
per flight in the local $t. Louis-Dayton market (App. 145). Indeed, on 
‘the St. Louis-Dayton portion of its proposed St. Louis-Dayton-Pittsburgh- 
.New York roundtrip, Allegheny would carry only 21.5 passengers per flight, 
nearly half of whom (10.5) would be St. Louis-Pittsburgh passengers. 
Thus, at a minimum, Mohawk's entrance into the St. Louis-Pittsburgh 
market as a third carrier would reduce (or eliminate) the subsidy need 


reduction which the examiner projected for Allegheny in its new opera- 


‘ tions in the St. Louis-Dayton/Columbus markets. More importantly, how- 


+ 


oe 8 2 oe ew 2a? 


ever, the loss of the St. Lovis-Pittsburgh traffic support on which 
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Allegheny hopes to rely could well prevent it altogether from imple- 


menting its proposed service improvements in one or both of the smaller 
markets. | 

Mohawk is familiar with these considerations. Indeed, only one 
month before the decision in this proceeding, the Board had been pre- 
sented with another Allegheny-Mohawk contest and had selected Mohawk 


| 
for the same reasons which required it to select Allegheny here. In 


the Boston-Buffalo-Cleveland Subpart M Case Mohawk applied for a package 
of improved authority in three markets in which it had existing restricted 
authority: Boston-Buffalo, Boston-Cleveland, and Buffalo-Cleveland. 
Allegheny, on the other hand, sought nonstop authority| only between 
Buffalo and Cleveland. The examiner granted both applications, thus 
placing both Allegheny and Mohawk in the Buffalo-Cleveland markets as 
nonstop carriers, in addition to the incumbent, American. The Board 
rejected that approach and granted Mohawk's package application while 
denying Allegheny's proposal in the single market. "We believe the 
examiner gave insufficient weight to the negative factors involved in 
granting a dual competitive authorization in such a small market." 

Order 70-3-96, p. 3 (1970). The Board found that, if both carriers 

were certificated, their mutual diversion from each other would be 
substantial and concluded that "the authorization of both would in our 
judgment jeopardize the chances of either (particularly Mohawk) to 
achieve a first-year subsidy need reduction." Order 70-3-96, Pp. 3. Ac- 
cordingly, the Board said, we "must choose between Mohawk and Allegheny, 


and this necessarily involves a choice between their respective total 
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proposals, since neither is shown to be severable into viable component 
parts. In particular, we find it necessary to treat Mohawk's Boston- 
Buffalo-Cleveland proposal as a unit, since the evidence before us 
would not sustain a finding that either the Buffalo-Cleveland or the 
Boston-Buffalo portion thereof could be operated independently on an 
economic basis.” Order 70-3-96, p. 4. 

Mohawk now complains because in this proceeding similar considera- 
tions have been applied to favor Allegheny. However, the facts fully 


support the decision and Mohawk has no grounds for complaint. 


B. The findings regarding the number of 
passengers benefitted. 


At pages 20 through 31 of its brief, Mohawk has raised a number of 


objections to specific findings of fact which the examiner made with 


regard to the number of passengers who would benefit in various markets 


from the operation of the new services proposed by Allegheny and Mohawk. 
For reasons set forth in the sections which follow, we submit that each 


of these contentions is without merit. 


1. Contrary to Mohawk's assertion, the examiner forecast 
the number of passengers who would benefit from im- 
proved service in the local St. Louis-Pittsburgh 
market _and the comparison favored Allegheny. 


Mohawk claims that the examiner did not compare the relative public 
benefits offered by Mohawk and Allegheny in terms of the number of pas- 
sengers who would receive improved service in the local St. Louis- 
Pittsburgh market. This omission, says Mohawk, is legal error. (Pet. 


Br. 20-21). 
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In fact, however, the examiner did make the findings Mohawk 


seeks and his conclusion favors Allegheny. Although he does not dis- 


e 
cuss the specific point in the text of the initial deciision, the examiner 
| 
found in Appendix B thereto that Allegheny would carry) an additional 
| 


29,151 passengers between St. Louis and Pittsburgh if its package pro- 


posal of three St. Louis-Pittsburgh flights were implemented (App. 144 ). 


| 
In Appendix F he found that Mohawk could be expected to carry a total 


25/ 
gers than Allegheny (App. 160 ). 


| 
of 27,456 passengers on its two roundtrip flights, or 1,695 fewer passen- 
| 
| 
| 
| 


2, The examiner's methodology with respect t 
self-diversion was applied equally to both 
carriers and in no manner prejudiced Mohawk. 


| 
In contrasting the relative capacities of the two! carriers to pro- 


vide improved service to the traveling public the examiner concluded 
that: | 
| 


“If a comparison is made on the basis of the respective 

proposals for two nonstop round trips between St.| Louis and 

Pittsburgh, it appears that in fiscal year 1970 Allegheny 

would benefit 20,294 passengers after self-diversion as 

| 
| 
25/ In addition to the comparison noted in the text between the 

number of St. Louis-Pittsburgh passengers which Allegheny would carry 
under its package proposal as against Mohawk's single-segment proposal, 
the examiner's Appendix H (App. 165) shows that under Allegheny's single 
segment proposal for the operation of two nonstop flights, Allegheny 
would carry only 23,280 passengers or 4,176 fewer passengers than Mohawk. 
However, the figure given for Allegheny is net of self-+-diversion and does 
not include all of the local traffic which would be aboard its flights, 
whereas the figure for Mohawk is a gross figure since Mohawk will ex- 
perience no self-diversion in the St. Louis-Pittsburgh jmarket--a market 
which it does not presently serve. It should be obvious that, assuming 
for forecasting purposes the existence of identical competing service in 
the market, either carrier could be expected to carry the same total 
amount of local traffic under identical service proposals to operate two 
nonstop flights. 
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compared! with Mohawk's indicated beyond area traffic of 

11,792 passengers. Moreover, it appears that Allegheny 

would benefit as many as 53,559 beyond area passengers in 

the same! forecast year if it were allowed to implement 

its basi¢ service proposal of one nonstop round trip in 

each of the markets in issue." (App. 128-29 ) (emphasis 

supplied) 

Mohawk complains that the examiner should have made the comparison in 
question on the basis of the traffic which he forecast, before the 
deduction of self-diversion (See Pet. Br. 24-26 ). 

A self-diverted passenger is one who already uses a carrier's 
multi-stop or circuitous service in a market and who will upgrade to 
improved service if the carrier offers it. Thus, Allegheny already 
serves the St. Louis-Pittsburgh market on a two-stop basis and carries 
traffic between the two cities. When it implements one-stop and non- 
stop service, some of the former two-stop passengers will desert that 
service for the improved service. These passengers are "self-diverted," 
i.e., Allegheny will have diverted them from existing Allegheny service 
to new Allegheny service. 

Self-diverted passengers are excluded from financial forecasts for 
a proposed new service, since a carrier receives no financial gain by 


transferring la passenger from one flight to another. However, self- 


diverted passengers are normally counted in a consideration of the 


e 
benefits to the public which an improved service makes possible, since 


a passenger who upgrades from an existing two-stop service to a nonstop 


or one-stop flight is clearly benefitted thereby. 


Siz} < 


In the instant case the examiner excluded self-diverted passengers 
| 
in considering the number of beyond-segment passengers} who would be bene- 


fitted by the implementation of the various operating proposals. How- 
t 
ever, he did so for both carriers with the net result that neither was 
26/ | 
harmed thereby. | 
| 


Each carrier proposed to extend its flights east of Pittsburgh to 


e i) 
» various points on its system and each planned thereby to provide im- 


| 

proved service not only in the markets here at issue, but also in a 
| 

number of beyond-segment markets as illustrated by the accompanying 


maps (facing page 44). Thus, e.g., Allegheny planned to offer im- 


| 
proved service in the Philadelphia-St. Louis market by) operating its 


| 
’ nonstop St. Louis-Pittsburgh flight east of Pittsburgh) to Philadelphia 


(App. 27). In this manner it proposed to offer meaningful additional 

service and thus to convenience passengers in the following beyond-seg- 
| 

ment markets: 


| 
| 
St. Louis-Philadelphia 
St. Louis-New York 
St. Louis-Norfolk 
St. Louis-Boston 
Columbus-Boston 
Columbus~Philadelphia 
New York-Dayton 
| 
Similarly, Mohawk planned to operate one of its flights east of 
e | 
Pittsburgh to Syracuse and thus to provide St. Louis-Syracuse service 
Se ee et | 
26/ For Mohawk the self-diverted passengers are persons already 
carried by Mohawk, but only over a portion of their journey, as e.g., 
an Elmira-St. Louis passenger presently carried by Mohawk from Elmira 
to Pittsburgh for a connection with either Allegheny or TWA for the 
flight to St. Louis. 
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(App. 54 )- |All told, Mohawk proposed to operate effective beyond- 


segment service in the following markets: 

St. Louis-Syracuse 

St. Louis-Albany 

St. Louis-Elmira 

The examiner's forecast of the beyond=segment passengers which 

would be benefitted by each of the several operating proposals is set 
forth in Appendix H to his initial decision (App. 165). It shows that 
Mohawk's proposal would benefit 18,528 beyond-segment passengers. From 
this figure the examiner deducted 6,736 self-diverted passengers to pro- 
duce a net beyond-segment forecast of 11,792 passengers. It is the 
latter figure which he cites in the text of his initial decision in 
comparing Mohawk with Allegheny (App. 129). It is readily apparent 
from the examiner's Appendix H that he deducted self-diverted traffic 
from his forecasts of Allegheny's traffic as well and, accordingly, that 
each carrier was compared on the same basis. Clearly, Mohawk was not 
harmed thereby. Moreover, it is equally clear from the examiner's Ap- 
pendix H that, whether the comparison of beyond-segment passengers 
benefitted is made before or after the deduction of self-diversion, 


the comparison favors Allegheny. 


3. |The examiner correctly credited Allegheny with Boston- 
.St. Louis traffic and correctly refused to credit 
‘Mohawk with any Boston-St. Louis traffic. 


In assessing the beyond area traffic which the two carriers would 


benefit, the examiner credited Allegheny with 2,968 new Boston-St. Louis 


MOHAWK’S BEYOND-SEGMENT SERVICE PROPOSAL ! 
(from Mohawk exhibit MO-2, App. 54) Lamar : 


DAYTON es 
ey 


a 


" EACH LIME REPRESENTS OWE DAILY ROUNDTRIP FLIGHT 


ALLEGHENY’S BEYOND-SEGMENT SERVICE PROPOSAL | 
(from Allegheny exhibit AL-100, App. 27) cee | 
| 


a 
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27/ 


passengers under its single package proposal (App. 165 ). In its 
| 
q brief, at pages 26-28, Mohawk now claims that it, too,, is entitled to 
| 


credit for Boston-St. Louis passengers in its forecast! since, if awarded 
cee Louis-Pittsburgh authority, it could operate flights east of Pitts- 
burgh to Boston and would thus be able to carry some Boston-St. Louis 
| 
traffic via a multi-stop route. | 
| 
There are two answers to Mohawk's contention. In the first place, 


Mohawk, unlike Allegheny, simply did not propose to operate any Boston-= 
St. Louis service. Mohawk's service proposal, which first appears in 
ates Exhibit MO-2 (App. 54 ), shows the operation of st. Louis flights 
to Pittsburgh and, beyond Pittsburgh, to Elmira, syracuse, Albany, and 

 ewark. No service to Boston is show. In its rebuttal exhibits 

(App. 58 ), in cross-examination at the hearing (App.25-26), and on 

brief to the examiner (App. 76 )--but not in its petition to the Board 

efor discretionary review (App. 175 )--Mohawk argued that if it had 
proposed Boston service it too would have been entitled to claim Boston- 

fst. Louis traffic. But Mohawk did not propose Boston service (App. 54 ). 

8 Accordingly, the examiner did not err in refusing to credit Mohawk with 
any Boston passengers. 

t Of equal moment, however, is the fact that Mohawk aid not present 


its argument concerning Boston traffic to the Board. Having failed to 


raise this argument at the proper time before the administrative agency, 
| 
8 27/ The package proposal included a three-stop Boston-St. Louis 
roundtrip, operating Boston-Philadelphia-Pittsburgh-Columbus-St. Louis. 
| 


a fils & 
Mohawk is precluded from raising it here. See §1006(e) of the Federal 


Aviation Act, 49 U.S.C. 1486(e) and cases cited at page 29, supra. 


4. The examiner did not err in forecasting Allegheny's 
participation in the St. Louis-Philadelphia market. 


Mohawk also complains because the examiner forecast that Allegheny 
will carry 16,045 passengers in the St. Louis-Philadelphia market in 
1970 (Pet. Br. 28-31). Mohawk claims that these passengers will not 


actually benefit from Allegheny's service because of the existence of 


a number of nonstop flights in the market. Moreover, says Mohawk, the 


examiner's finding is an “arithmetic mystery" and without record support. 
Mohawk is clearly wrong in arguing that the addition of one-stop 
service to a market already receiving some nonstop service is not a 
"benefit" to the public travelling in that market. Indeed, in several 
recent cases Mohawk has itself received one-stop'authority in a market 
on specific findings that its proposed one-stop service would provide 
public benefits notwithstanding existing nonstop service in the market. 
In the Boston-Syracuse-Cleveland Subpart M Case, C.A.B. Order 69-8-170, 
p- 9 (1969), the examiner found that the public would benefit from 
the addition of Mohawk's Boston-Cleveland one-stop service, even though 
there were eleven nonstop Boston-Cleveland flights. In contrast, 
Allegheny will be entering the St. Louis-Philadelphia market on a one- 


28/ 
stop basis against only six nonstop flights. 


28/ In a later case, the Board awarded Mohawk another Boston- 
Cleveland one-stop route. 
(footnote continued) 
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' Moreover, contrary to Mohawk's contention the examiner's finding 
that Allegheny would benefit 16,045 passengers was arrived at in precisely 
the same manner in which he projected Allegheny's (and Mohawk's) traffic 


| 
. in each of the other markets at issue and his arithmetic is set forth in 
& 


detail in his Appendix B for Allegheny and in Appendix F for ilohawk 


(App. 144, 160 ). Moreover, far from being without record support, 
the examiner's finding is remarkably similar to the forecast made by 
» Allegheny, using somewhat different forecasting techniques, and adopted 
by the Bureau of Operating Rights. Thus, Allegheny predicted that it 
sinoutd carry 16,580 St. Louis-Philadelphia passengers in) 1970, as 
compared with the examiner's forecast of 16,045 (App. 29 ). The Bureau 
of Operating Rights relied on Allegheny's traffic forecast in construct- 


ing its projection of the financial results which Allegheny could be ex- 


pected to achieve and stated that "we believe that Allegheny's forecast 


traffic is reasonably attainable." (App. 65 ). 
In making his forecast for the St. Louis-Philadelphia market, as 
e with each of the other markets at issue, the examiner started with the 
known historic traffic for the base year 1967 and mreyeeres it forward 
to 1970 at the known historic rate of growth for that market (App. 144 ). 
4 Fe then multiplied the traffic by a factor--based on judgment —to ac- 


, count for the stimulative effect of Allegheny's new service in the St. 
A 


"Moreover, while we recognize that Mohawk's additional 
one-stop round trip is hardly an overwhelming service im- 
provement in a market which, like Boston-Cleveland| already 
receives competitive nonstop service, we agree with the 
examiner that it will nevertheless be a useful addition to 
the Boston-Cleveland schedule pattern . . ." Boston-Buffalo- 
Cleveland Subpart M Case, C.A.B. Order 70-3-96, p. 7 (1970). 
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Louis-Philadelphia market, 15%. The examiner thus arrived at a projected 
traffic base for 1970 of 103,134 local St. Louis-Philadelphia passengers. 
Applying the same Quality of Service Index which he employed in calculating 
29/ 
Allegheny's (and Mohawk's) share in each of the other markets, he . 
found that Allegheny would be offering sufficient service under its 
package proposal to entitle it to claim 26.4% of the traffic. The 
examiner concluded, however, that in this market the indicated figure 
was too large because of the substantial number of nonstop St. Louis- 
Philadelphia flights. Accordingly, he conservatively reduced Allegheny's 
participation by one-fourth to 19.8% and arrived at the forecast of 
16,045 passengers which Mohawk now attacks. As the examiner explained 
in the text of his initial decision: 
"itiis difficult to accept the indicated QSI index 

share for Allegheny of 26.4 percent in fiscal year 1970, 

that is, a forecast of 21,466 added passengers. As a 

matter of judgment, it appears more probable that Allegheny 

will participate in 75 percent of its index share, or 19.8 

percent of the market. Thus, the Examiner is forecasting 

a total of 16,045 added passengers for Allegheny in this 

market in fiscal year 1970." (App. 112 ). 


We submit that Mohawk has failed to demonstrate that that forecast 


is in error. On the contrary, it was made in the same fashion as each 


of the examiner's forecasts for the other markets at issue-~and 


29/ .The Board's Quality of Service Index (or "QSI") is a formula 
for calculating a carrier's participation in the traffic moving in a 
given market through the assignment of numerical values to the existing 
and proposed service. The values are based on the type of equipment 
(jet or propeller) and the number of stops. The examiner's application 
of the QSI in this proceeding is discussed in ‘some detail ; in his initial 
decision (App.107-14 ). 


- 49 - 


conservatively reduced by the examiner because he found the mathe- 


| 
matical result too generous to Allegheny in this instance--and is sub- 


stantially similar to the forecast which Allegheny made for the same 

market and which the Bureau of Operating Rights adopted as "reasonably 

attainable." In sum, the examiner's method was reasonable and plainly 
| 


set out. 


CONCLUSION 


For the foregoing reasons the orders of the Civil Aeronautics 


Board should be affirmed. 


Respectfully submitted, 


RICHARD W. McLAREN 
Assistant Attorney General 
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APPENDIX 
Relevant provisions of the Federal Aviation Act 
Stat. 737, 49 U.S.C. 1301 et seq.: 


TITLE I--GENERAL PROVISIONS 
kKkRKK 


Declaration of Policy: The Board _ 


Sec. 102. (72 Stat. 740, 49 U.S.C. 1302) In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: 


(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs! of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 


(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 

a CREE by, air carriers; 

(c) The promotion of adequate, economical, and efficient service 

“by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; 
| 

(d) Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 


(e) The promotion of safety in air commerce; and 


(£) The promotion, encouragement, and development of civil 
aeronautics. 
| 
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TITLE IV--AIR CARRIER ECONOMIC REGULATION 
Certificate of Public Convenience and Necessity 


Certificate Required 


Sec. 401 (72 Stat. 754, as amended by 76 Stat. 143, 49 U.S.C. 
1371) (a) No air carrier shall engage in any air transportation 
unless there’ is in force a certificate issued by the Board authorizing 
such air carrier to engage in such transportation. 


KRK KK 


Issuance of Certificate 


(d)(1) ‘The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the application, if it 
finds that the applicant is fit, willing, and able to perform such trans- 
portation properly, and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Board hereunder, and 
that such transportation is required by the public convenience and 
necessity; otherwise such application shall be denied. 


kkk RK 
TITLE X--PROCEDURE 
kkk EK 
Orders, Notices and Service 


Sec. 1005. (72 Stat. 794, as amended by 73 Stat. 427, 49 U.S.C. 
1485) 


KRKREKK 


Form and Service of Orders 


(£) Every order of the Administrator or the Board shall set forth 
the findings of fact upon which it is based, and shall be served upon 
the parties to the proceeding and the persons affected by such order. 


Judicial Review of Orders 
Orders of Board and Administrator subject to Review 


Sec. 1006. (72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486) (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the Presi- 
dent as provided in section 801 of this Act, shall be subject to review 
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by the courts of appeals of the United States or the United States 
Court of Appeals for the District of Columbia upon petition, filed 
within sixty days after the entry of such order, by any person dis- 
closing a substantial interest in such order. After the expiration 
of said sixty days a petition may be filed only by leave of court 
upon a showing of reasonable grounds for failure to file the petition 
theretofore. 


RKRKK*K 


Power of Court 


(d) Upon transmittal of the petition to the Board or Ad- 
ministrator, the court shall have exclusive jurisdiction to affirm, 
modify, or set aside the order complained of, in whole or in part, 
and if need be, to order further proceedings by the Board or Ad- 
ministrator. Upon good cause shown and after reasonable notice to 
the Board or Administrator, interlocutory relief may |be granted by 
Stay of the order or by such mandatory or other relief as may be 
appropriate. 


Findings of Fact Conclusive 
(d) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objection 
to an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board or 
Administrator or, if it was not so urged, unless there were reasonable 
grounds for failure to do so. 


Relevant provisions of the Administrative Procedure Act, 


53 U.S.C. 551 et seq.: 


—SGE— 


Sec. 706. (5 U.S.C. 706) Scope of Review 

To the extent necessary to decision and when presented, the re- 
viewing court, shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning 
or applicability of the terms of an agency action. The reviewing 
court shall-- 


(1) compel agency action unlawfully withheld or unreasonably 
delayed; and 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be-- 


(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; 


(B) contrary to constitutional right, power, privilege, 
or immunity; one 


(C) , in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; 


(D) , without observance of procedure required by law; 
(E) | unsupported by substantial evidence in a case subject 
to sections 556-and 557 of this title or otherwise reviewed on 


the record of an agency hearing provided by statute; or 


(F) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. 


In making the foregoing determinations, the court shall review the 
whole record or those parts of it cited by a party, and due account 
shall be taken of the rule of prejudicial error. 


KRRKK 


Relevant provisions of the Procedural Regulations of the Civil 


Aeronautics Board, 14 C.F.R. 300 et seq.: 
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PART 302 - RULES OF PRACTICE IN ECONOMIC PROCEEDINGS 


KReEREEX 
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Sec. 302.28 Petitions for discretionary review of initial 


decisions; review proceedings. 


(a) Petitions for discretionary review. (1) Review by the 
Board pursuant to this section is not a matter of right but of the 
sound discretion of the Board. Any party may file and serve a petition 
for discretionary review by the Board of an initial decision within 25 
days after service, thereof. Such petitions shall be jaccompanied by 
proof of service on all parties, 


(2) Petitions for discretionary review shall be filed only upon 
one or more of the following grounds: 


(i) A finding of a material fact is erroneous; 


(ii) A necessary legal conclusion is without governing precedent 

or is a departure from or contrary to law, Board rules, or precedent; 
| 

(iii) A substantial and important question of law, policy or dis- 
cretion is involved; or 
| 
(iv) A prejudicial procedural error has occurred. 

(3) Each issue shall be separately numbered and plainly and con- 
cisely stated. Petitioners shall not restate the same) point in repeti- 
tive discussions of an issue. Each issue shall be supported by detailed 
citations of the record when objections are based on the record, and by 
statutes, regulations or principal authorities relied upon. Any matters 
of fact or law not argued before the examiner, but which the petitioner 


proposes to argue on brief to the Board, shall be stated. 


(4) Petitions for discretionary review shall be self-contained and 
shall not incorporate by reference any part of another) document. Except 
by permission of the Board or the Chief Examiner, petitions shall not ex- 
ceed 20 pages including appendices and other papers physically attached 
to the petition. Petitions of more than 10 pages shalt contain a subject 
index with page references, | 
| 
(5) Requests for oral argument on petitions for discretionary review 
will not be entertained by the Board. 

(b) Answer. Within 15 days after service of a petition for dis- 
cretionary review, any party may file and serve an answer of not more 
than 15 pages in support of or in opposition to the petition. If any 
party desires to answer more than one petition for dis¢retionary re- 
view in the same proceeding, he shall do so in a single document of not 
more than 20 pages. 
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(c) Orders declining review. Board orders declining to exercise 
the Board's right of review will specify the date upon which the 
examiner's decision shall become effective as the final decision of 
the Board. A’ petition for reconsideration of a Board order declining 
review will be entertained only when the order exercises, in part, 
the Board's right of review, and such petition shall be limited to 
the single question of whether any issue designated for review and 
any issue not: so designated are so inseparably interrelated that the 
former cannot be reviewed independently or that the latter cannot 
be made effective before the final decision of the Board in the re- 
view proceeding. 


(d) Review proceedings. (1) The Board will exercise its right 
of review upon petition for review or on its own initiative when two 
or more Board! members vote in favor of review. The Board will issue a 
final order upon such review without further proceedings on any or all 
the issues where it finds that matters raised do not warrant further 
proceedings. 


(2) Where the Board desires further proceedings, the Board will 
issue an order for review which will: 


(i)\ Specify the issues to which review will be limited. 
Such issues shall constitute one or more of the issues raised 
in a petition for discretionary review and/or matters which 
the Board desires to review on its own initiative. Only those 
issues specified in the order shall be argued on brief to the 
Board, pursuant to §302.31, and considered by the Board. 


(ii) Specify the portions of the examiner's decision, if 
any, which are to be stayed as well as the effective date of 
the remaining portions thereof. 


(iii) Designate the parties to the review proceeding. 
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Subpart M--Expedited Procedure for Modifying or Removing Certain 
Limitations on Nonstop Operations Contained in Certificates of Public 
Convenience and Necessity of Local Service Carriers. 


Sec. 302.1301 Applicability. 


This subpart sets forth the special rules applicable to proceedings 
on applications for amendments of certificates of public convenience and 
necessity of local service carriers to remove or modify certificate 
provisions which require local service carriers to serve one or more 
points between particular pairs of points. 
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Sec. 302.1302 Subpart A governs. 


Except as otherwise provided herein, the provisions of Subpart A 
of this part are applicable. 


Sec. 302.1303 Filing of application and publication of notice. 
| 
Any local service carrier may file an application for amendment 
of its certificate as described in §302.1301. If the applicant desires 
J the Board to process the application pursuant to the expedited procedure 
provided by this subpart, the application should clearly so state. The 
Board shall publish notice of the application of the local service carrier 
in the Federal Register. Applications shall be served as provided in 
§302.1307. 


Sec. 302.1304 Contents of application. 


The application shall set forth all the facts upon which the appli- 
cant rlies to show that the public convenience and necessity require the 
relief sought. The application shall include estimates of the financial 
results of the operation, including the estimated effect on the applicant's 

"subsidy need for each of the succeeding 2 years. The application shall 
set forth the names of the parties served as required by §302.1307. 


Sec. 302.1305 Preliminary procedures; summary dismissal of appli- 
cation; stay of proceedings. 


(a) Applications involving one segment: On or before the 14th day 
following the filing of an application under §302.1303 seeking removal or 
modification of a restriction applicable solely to service between points 
on the same segment, the Board may, in its discretion, | (1) dismiss the 
application without prejudice to the refiling thereof under the normal 
certificate procedure, if the Board finds that the application is not in 
compliance with, or is inappropriate for processing under, the provisions 
of this subpart, or (2) stay further procedural steps with respect to such 
application pending further order of the Board. | 


(b) Applications involving more than one segment: In the case of an 
application for the removal or modification of a restriction applicable to 
service between points on different segments, the Board; shall, upon con- 
sideration of such application and any statement filed pursuant to para- 
graph (c) of this section, issue an order either (1) providing for further 
proceedings pursuant to §§ 302.1306-10, or (2) dismissing the application 
without prejudice to the refiling thereof under the normal certificate 
procedure, if the Board finds that the application is not in compliance 
with, or is inappropriate for processing under, the provisions of this 
subpart. 
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(c) Any interested person may, within 10 days after the filing 
of an application under § 302.1303, file and serve upon the applicant 
a statement requesting the Board to exercise its discretion to dismiss 
the application without further procedures in accordance with para- 
graph (a) or (b) of this section. The filing of a statement shall 
not operate as a stay of proceedings. 


Sec. 302.1306 Answers to application. 


(a) Any, interested person may file and serve an answer with the 
Docket Section of the Board in opposition to, or in support of, an 
application. Answers shall set forth the economic data and other 
facts upon which the party relies to support its position. In the 
case of an application governed by § 302.1305(a), such answers shall 
be filed and served within 25 days after (1) the expiration of the 
14-day period following the filing of an application without Board 
action, or (2) service of a Board order directing further proceedings 
pursuant to §§ 302.1306-302.1310. In the case of an application 

| governed by § 302.1305(b), such answers shall be filed and served 
{ within 25 days after service of a Board order providing for further 
j proceedings pursuant to §§ 302.1306-302.1310. 


j (b) Failure of a person to file an answer within the time speci- 

fied in this section shall be considered as a waiver by such person of 
the right to a hearing on the application and all other procedural 

' steps short of a final decision of the Board in the proceeding, Failure 
to request a hearing in an answer filed pursuant to this section shall 
be deemed to be a waiver of the right to a hearing on the application 
and all other procedural steps short of final Board decision. 


Sec. 302.1307 Service of application and answer. 


(a) Persons to be served. A copy of an application or an answer 
shall be served on (1) any certificated air carrier which is authorized 
to engage in individually ticketed or waybilled air transportation at 
one or both of the points with respect to which the applicant seeks non- 
stop authority; (2) the chief executive of any State of the United States 
in which any point which is involved in the application is located: 
Provided, however, That if there be a State commission or agency having 
jurisdiction of transportation by air, the application shall be served 
on such commission or agency rather than the chief executive of the State; 

, and (3) the chief executive of the city, town, or other unit of local 

qj government at each of the points located in the United States, between 

which the applicant seeks authority, as well as each certificated point 
intermediate thereto. 
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| 
(b) Additional service of notice. The Board may, in its discretion, 
order additional service on such person or persons as the facts of the 


. . | 
situation warrant. i 


Sec. 302.1308 Intervention. 
| 


(a) Persons served. A person who is served pursuant to § 302.1307 
of this subpart with a copy of an original application and who files an 
answer to such application will automatically becomej a party to the pro- 
ceeding without the necessity of filing a petition for intervention. A 
person who is so served and who does not file an answer is not entitled 
to seek intervention under the provisions of paragraph (b) of this 
section. 


(b) Persons not served, A person who is not served pursuant to 
§ 302.1307 with a copy of an original application may petition for inter- 
vention not later than 10 days after service of the Board's order of 


hearing. Answers to such petition shall be filed within 10 days after 
the petition is filed. 


Sec. 302.1309 Motions to consolidate, | 


(a) Motions to consolidate for hearing other applications shall 
be filed within the time limits specified by § 302.1306 for the filing 
of answers. Motions to consolidate which request different authority 
from that requested in the original application with which consolidation 
is sought shall be denied, except where consolidation is required by law. 
Motions to consolidate shall include economic data and other facts in 
support of both the motion to consolidate and the application sought to 
be consolidated. Data in support of the application jsought to be con- 
solidated shall conform, to the extent applicable, to the provisions of 
§ 302.1304 whith respect to original applications. Such motions shall 
be served upon the persons specified in § 302.1307. 


(b) Answers to motions to consolidate shall be filed within 25 days 
after service of the motion. Such answers shall (1) ‘set forth the basis 
of the support of or opposition to the motion to consolidate, and (2) with 
respect to the merits of the application for route authority, set forth 
the type of data required by § 302.1306 for answers to an original 
application. 


Sec. 302.1310 Reply to answers. 


Replies to answers may be filed and served within 10 days after service 
of an answer to an original application or an answer to a motion to con- 
solidate, as the case may be. 


Pte Sot ares 
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Sec. 302.1311 Procedures after filing of answers and reply. 


After the time for filing a reply or replies has expired, the 
Board shall issue an order setting the matter for hearing, denying the 
application without prejudice to refiling the application under normal 
certificate procedure, or taking other appropriate action. The Board 
shall also dispose of motions to consolidate filed pursuant to § 302.1309. 
Except where the Board issues a final order disposing of an application 
on the pleadings, petitions for reconsideration of these Board actions 
shall not be entertained. 


Sec. 302.1312 Hearing. 


If the Board determines, pursuant to § 302.1311, that a hearing 
should be held, the application or applications shall be set promptly 
for hearing in Washington, D.C., before an examiner of the Board. No 
prehearing conference shall be held. The issues shall be restricted 
to the relief requested in the application or applications. Unless 
the examiner finds that additional evidence is necessary in order to 
assure a party| a fair hearing, the hearing shall be limited to (a) in- 
troduction into evidence of the application, answer and reply, and the 
motion to consolidate and related pleadings, and (b) oral testimony 
on cross-examination of any witness sponsoring such application, answer 
or reply or motion to consolidate or related pleadings. 


Sec. 302.1313 Briefs to the examiner. 
Briefs to, the examiner shall be filed not more than 10 days follow- 
ing the close of the hearing, unless the examiner determines that briefs 


are not necessary under the circumstances of the case, 


Sec. 302.1314 Examiner's initial decision. 


Except for the following, the provisions of § 302.27 shall be 
applicable, 


(a) Unless a petition for discretionary review is filed pursuant 
to §§ 302.28 and 302.1315 or the Board issues an order to review upon 
its own initiative, the initial decision shall become effective as the 
final order of, the Board 15 days after service thereof; and 


(b) Where a petition for discretionary review is timely filed or 
action to review is taken by the Board upon its own initiative, the 
effectiveness of the initial decision is stayed until the further order 
of the Board, 
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§ 302.1315 Subsequent procedures. 


Except for the following, the provisions of §§ 302. 28 to 302.33 
and 302.36 and 302.37 shall be applicable: 


(a) Any party may file and serve a petition for |discretionary 
review by the Board of an initial decision within 10 days after service 
thereof; 
| 

(b) Within 10 days after service of a petition for discretionary 
review, any party may file and serve an answer in support of or in 
opposition to the petition; 

(c) Within 10 days after date of the order granting discretionary 
review, any party may file a brief to the Board; | 

| 

(d) A petition for reconsideration of any order ishall be filed 
within 10 days after service thereof, and an answer in support of or 
in opposition to such petition shall be filed within #0 days after the 
petition is filed. 
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IN THE 
UNITED STATES COURT OF APPEALS 
| FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 24297 


MOHAWK AIRLINES, INC., 
Petitioner 
v. 
CIVIL AERONAUTICS BOARD, 


Respondent 


‘REPLY BRIEF FOR PETITIONER 


INTRODUCTION 
It is obvious from the CAB's brief that it would like to have 
this Court dispose of the instant proceeding on two broad grounds. 
First, the agency's broad area of judgment into which "courts are 
seldom justified in intruding.” (CAB Br., p. 12). Second, the fact 


that Allegheny was already serving the St. Louis- Pittsburgh market, 


a circumstance which the CAB's brief suggests is of such significance 
as to dwarf the need for detailed consideration or rational explication 


1/ 


of the numerous contested issues. — 


We agree that the agency is vested with broad judgment and 


that the courts should respect it. This does not, however, obviate 


* the need for an opinion by the agency which explains the exercise of 
that judgment free of error and mystery. | 
We also agree that the Board has, on many occasions, after 
considering the relevant carrier selection criteria, chosen the car- 
rier operating in the market with restrictions rather than the com- 
peting applicant. Contrary to the suggestion in the CAB brief, pp. 
9-11, however, this is the result of applying the normal carrier se- 
lection criteria and not the result of Board policy favoring the re- 


moval of operating restrictions. In fact the Board has often chosen 
| 


V/ The CAB brief stresses the "system location” principle in route 
cases, a non-factor with no legal significance apart from “his- 
toric interest and identity in the market," which the Examiner 
here found "not especially significant." (I.D., p. 37) (Joint 
App., p. 130). The CAB brief contains at least seven refer- 
ences to Allegheny's advantage because of the geographic lo- 
cation of its "system" (CAB Br., pp. 3, 4, 6, 7, 14, 15, 16, 

n. 10). The Examiner's discussion of the comparative factors 
in awarding St. Louis- Pittsburgh authority (I.D., pp. 35-39) 
(Joint App., pp. 128-32) in fact does not verbalize any com- 
parison of the applicants’ systems (which would obviously favor 
the stronger carrier) and does not use the term “system” even 
once. If this case is to be decided by the Board on the basis of 
the geographic location of the respective applicants" systems, 
the Examiner's or the Board's decision should wad so and per- 
mit an appeal on that basis. 


aS 


2/ 


a new carrier for the market rather than the incumbent carrier. — 


The Board's opinion in the Twin Cities case is not to the con- 


trary. In the Twin Cities - Des Moines - St. Louis Subpart M Pro- 
ceeding, CAB Order 70-4-150 (April 29, 1970) (Joint Appendix Addendum, 
p. 218; hereinafter "Joint App. Add., p. __", the Board established 
new, nore stringent requirements as minimum prerequisites to the 
removal of stop restrictions in non-competitive applications (CAB 
Order 70-4-150, pp. 5-6) (Joint App. Add., pp. 222-23). Contrary 

to the implications of the CAB brief, pp. 9-11, 12, those requirements 
related to the granting of new authority and not to carrier selection. In 
fact, the Board in Twin Cities (Order 70-4-150, p. 6, n. 12) (Joint App. 


Add. , p. 223) specifically pointed out that "where [as here] there are 


competing applications, the usual criteria will govern carrier selection. 2/ 


2/ For example, in recent cases, the Board has extended Texas 
International to Salt Lake City in preference to the restricted 
carrier, Frontier. (Reopened Pacific Northwest-Southwest 

: Service Investigation, CAB Order 69-10-163, October 31, 1969, 
p. 2). Similarly, Southern has been extended to Chicago in 
preference to Delta, the restricted carrier (Gulf States Mid- 
west Points Service Investigation, Order 69-9-15, May 7, 1969, 
pp. 2, 4-5). ntinental was recently given nonstop au- 
thority between San Jose and Portland in preference to Air 
West, which was operating a two-stop service in the market 
(Pacific Northwest California Investigation, Order 70-5-52, 
May 12, 1970, p. I, n. 3, p. 18). 


See pages 2 and 3 of the Board's decision in Twin Cities where 

it applied the "usual criteria" in selecting the carrier for the 
Twin Cities-St. Louis market, the only market where competitive 
(continued on next page) 


(Emphasis added.) 

This appeal does not lend itself to disposition on the grounds 
urged by the CAB brief. The Examiner has failed to evaluate the 
actual proposals of the parties on either of the two bases which might 
have legitimately been employed and has thereby denied Mohawk its 
right to a comparative proceeding. 4/ In addition numerous other 
mistakes and omissions are woven through the decision. 

It is clear from the Examiner's decision and the Board's terse 
refusal to review it, that the agency simply did not bother to scruti- 
nize the Examiner's decision in the detail that was porn od It now 


hopes that this Court will follow the same approach. The errors of 


that decision, however, are too pervasive and serious to permit such 


a disposition. Indeed, the briefs of both the CAB and Allegheny 


(Footnote 3 continued) 


applications (Ozark and Delta) were presented in that case. (Joint 
App. Add., pp. 219-20). The subsequent discussion in Twin 
Cities relates to the Des Moines markets where a non-competi- 
tive application for removal of stop restrictions was presented 
(Order 70-4-150, p. 3) (Joint App. Add., p. 220). See also 
Mohawk ents 8 and 9 Renewal Case, CAB Order 70-11-108 
oven 35. 1970), p. 3, where the Board stated: "While 
Allegheny claims it is entitled to special consideration as a 
presently restricted carrier between Buffalo and Baltimore, this 
consideration is not decisive but must be weighed together with 
the other relevant carrier-selection factors." __ 


See Delta Airlines, Inc. v. CAB, U.S. App. D.C. ‘ 


Slip Opinion No. 25,557 (D.C. Cir., Dec. 4, 1970), pp. 4-6, 


13-14 (not otherwise reported). 
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pcknowledge that substantial errors were made both in the ways that 
the two carriers were compared and in the findings underlying the 
comparisons made. 

i The CAB and Allegheny briefs make the following admissions: 
: (1) The CAB and Allegheny admit that Allegheny proposed 
only one nonstop round trip in the St. Louis- Pittsburgh market in 
feorsunction with the other authority granted, as compared with Mo- 
hawk's proposal of two round trips, and that the Examiner assumed 
two such round trips by Allegheny in the market in comparing the 
applicants’ proposals. (Infra, pp. 7-12.) 

(2) Allegheny admits that beyond benefits from a split award 
favored Mohawk not Allegheny as assumed by the Examiner. (Infra, 
wt 14-15.) 

(3) The CAB and Allegheny admit that the Examiner made 


P 
fno findings to support his statement that subsidy need reduction fav- 


red an award to Allegheny rather than a split award. (Infra, pp. 
16-18.) 

(4) The CAB and Allegheny admit that the Examiner erred in 
deducting self-diverted passengers in comparing Mohawk and Alle- 
gheny beyond benefits. (Infra, pp. 25-27.) 

(5) Allegheny admits the mistakes and the mystery in the 
‘Examiner's calculation of Philadelphia beyond benefits. (Infra, pp. 


58-30.) 


i 
: 
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Mohawk contends that the admissions of error by Allegheny 
cme the CAB confirm the need for reversal and remand as set out in 
” Mohawk's main brief. In addition, Mohawk contends: 


: (1) The Board's error in failing to compare the actual service 


| 
proposals of Allegheny and Mohawk was properly raised in this appeal. 


(Infra, pp. 9-12.) | 
(2) The admitted errors with respect to a split award require 


t 


« 


reversal. (Infra, pp. 13-24.) | 
(3) The errors and mysteries in the Examiner's calculations 


° 


* 


of beyond benefits require reversal. (Infra, pp. 25-30.) 
(4) Mohawk's need for route strengthening was not adequately 
considered by the Board. (Infra, pp. 30-32.) | 
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ARGUMENT 


THE EXAMINER'S COMPARISON OF PROPOSALS FOR 


THE ST. LOUIS-PITTSBURGH MARKET ALONE: 


at nb ange te te ee tee Ol . 


myaranete, ~4e ° 


BOTH THE CAB AND ALLEGHENY BRIEFS 
L E THAT THE 
CE 


PLAN WITH A HYPOTHETICAL PLAN FOR 
ALLEGHENY WHICH THE EXAMINER 
DEVISED BUT ALLEGHENY DID NOT PRO- 
The Examiner's failure to compare the actual service pro- 
osals of the two carriers for the St. Louis-Pittsburgh market 
s shown in Mohawk's Main Brief, pp. 9-11. Allegheny and the 
‘ AB concede that three separate markets were at issue before the 
earner and the Board, iie., Dayton-St. Louis, Columbus-St. 
pouis, and Pittsburgh-St. Louis (Allegheny Br., p. 1; CAB Br., 
b. 4) (.D., pp. 2, 4) (Joint App., pp. 95, 97). They do not dis- 
pute the fact that Allegheny proposed to provide only one nonstop 
some trip in the St. Louis-Pittsburgh market in conjunction with 
hs new authority in the other two markets (Mohawk Main Br., p. 


20) or that Mohawk proposed two nonstop round trips in that market 


(Mohawk Main Br., p. 9; I.D., p. 29; Joint App., p. 122). Nor 


bo they deny that the Examiner assumed two nonstop round trips 
by Allegheny in comparing its proposal with Mohawk's proposal. 
(Mohawk Main Br., pp. 9-11) Instead, they argue that such an 


, 
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erroneous comparison of Mohawk's actual service proposal with 


a hypothetical Allegheny service proposal is (1) not error, or (2) 


was not raised in Mohawk's Petition for Discretionary Review and 


may not be considered by this Court. 


A, Comparison of Mohawk's Proposal with 
Allegheny'’s Non-Proposal Was Error. 


Allegheny and the CAB argue that Allegheny's two round 
trip proposal would have been applicable if Allegheny had received 
new nonstop authority only in the St. Louis-Pitisburgh market (a 
condition contrary to fact) and hence that the Examiner's comparison 
of what is with what might have been is not objectionable. (Allegheny 
Br., pp. 15-16; CAB Br., p. 29). Neither Allegheny nor the CAB 
cite any authority for such an approach to administrative proceed- 
ings. If the Examiner and the CAB can compare a hypothetical pro- 
posal for one carrier with the actual proposal of another carrier, 
there can be no comparability and no fairness in route proceedings. 

Judicial authority is unnecessary to show that such proce- 
dures are at once unreasonable, unfair and unconstitutional in their 
application. This Court has recently pointed out, oneness that 
competitive route proceedings must be determined by the Board on 


, | 
a comparative basis: 
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"We were told at oral argument that updating of 
figures is frequently indulged in by the Board or 
the Examiner after the evidence is closed, other- 
wise the final decision may come out based on 
stale statistics. But surely such updating can 
only be justified if done on a comparative basis, 
i,e., updating the forecasts for all parties. It 
can hardly be termed a ‘comparative proceeding" 
if the financial forecast for one applicant, Southern, 
is based on 1970 data, while the forecasts for all 
the other competing applicants for the same routes 
are pegged to 1969 estimates." Delta v. CAB, 
U.S. App. D.C. , Slip Opinion No. 
23,557, p. 13 (D.C. Cir.) Dec. 4, 1970) (not 
otherwise reported). (Footnotes omitted.) 


Allegheny also argues that "the Board's ultimate selection 
of Allegheny was not based on the two round trip comparison" but 
on the comparison of Allegheny's service to St. Louis in three 
markets (Pittsburgh, Dayton and Columbus-St. Louis) versus 
Mohawk's service in the one market at issue, i.e., St. Louis- 
Pittsburgh (Allegheny Br., p. 17). Mohawk agrees that this dis- 
gredited comparison of apples and oranges (Mohawk Main Br., p. 
23) was one of the bases for the Examiner's decision, was a clearly 
erroneous basis, and requires remand. See Delta v. CAB, supra. 


B. Mohawk's Petition for Discretionary Review 
Pointed Out the Examiner's Failure to Compare 


Mohawk's and Allegheny's Actual Service Proposals. 
. Allegheny (Br. , p. 16, n. 2) and the CAB (Br., pp. 28-29) 


argue that Mohawk is barred from objecting to the Examiner's 


failure to compare the actual service proposals under Section 1006(e) 


9 
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of the Federal Aviation Act, 49 U.S.C. 1486 (e), which provides: 


"The findings of facts by the Board or Administrator, 
if supported by substantial evidence, shall be conclusive. 
No objection to an order of the Board or Administrator 
shall be considered by the court unless such objection 
shall have been urged before the Board or Administrator 
or, if it was not so urged, unless there were reasonable 
grounds for failure to do so.” 


Allegheny's and the CAB's arguments lack point, however, 
since Mohawk's objection to the Examiner's failure to 'compare the 
actual service proposals was incorporated in Mohawk's Petition 
for Discretionary Review. Point II of Mohawk's Petition stated: 

“THE EXAMINER'S AWARD RAISES IMPORTANT 

QUESTIONS OF POLICY AND DISCRETION IN THAT 

IT IGNORES BOTH THE LEVEL OF NONSTOP 


SERVICE PROPOSED BY EACH CARRIER AND THE 
INCENTIVE OF EACH TO IMPROVE THAT SERVICE. ty 


(Joint App., p. 177) 
Point II A stated: 


"The Examiner Failed to Consider the Fact That 
Mohawk Will Provide Twice as Much Nonstop Service 
in the Primary Market as Allegheny. " (Joint App. > Ps 
177) (Compare Mohawk Main Brief, pp. 9-11). 
In the discussion on pages 2 and 3, the Petition pointed out 
, that the Examiner treated the three markets as one and failed to 
consider and compare the service proposal for the individual 
e | 


markets at issue: 


° 


=the 


"Unfortunately, the Examiner's analysis in each of 
these areas is seriously deficient. The deficiencies, 
in large measure, are due to the Examiner's inability 
or unwillingness to consider each of the distinct markets 
at issue on an individual basis. Instead, the Examiner's 
Initial Decision reflects a tendency to treat the three 
separate markets as one. No doubt, Allegheny would 
also prefer that the Board consider its application as 
a single proposal to serve only the Pittsburgh-St. Louis 
market over three different routings. Such treatment, 
however, does not provide the Board with a basis to 
determine the need of each individual market at issue 
for new nonstop service. If the Board is to properly 
assess the merits of each carrier's proposals and the 
need to exercise its discretionary right of review herein, 
it must consider the separate needs of each market at 
issue, ie., Pittsburgh-St. Louis, Columbus-St. Louis 
and Dayton-St. Louis. Such consideration would reveal 
that, in terms of service improvements, beyond benefits 
and subsidy reduction, Mohawk is a better choice for the 
Pitsburgh-St. Louis market. " (Joint App. , pp. 176-77) 


Urder Point II A Mohawk pointed out that a comparison of 
Allegheny and Mohawk proposals in the St. Louis-Pittsburgh market 
would show that Mohawk offered two nonstop round trips, whereas 
Allegheny offered only one round trip nonstop: 


"Allegheny's proposal and the Examiner's award, how- 
ever, will provide this important market with only one 
additional nonstop round trip to compete with the three 
nonstop round trips (now 2-1/2) TWA will be offering 
in 1970. This is true because Allegheny, instead of 
proposing the level of nonstop service warranted by the 
size of the Pittsburgh-St. Louis market, has attempted 
to meet the nonstop needs of this market with one-stop 
service designed to take care of other markets. By 
necessity, therefore, Allegheny's proposal subordinates 
the needs of the much larger Pittsburgh-St. Louis 


$ 
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market to the smaller Columbus and eit Louis 
markets.... 


"In contrast, Mohawk proposes to serve Pittsburgh- 
St. Louis market with two well-timed nonstop round 
trips which will fill many of the gaps in the existing 
service and provide an effective competitive spur to 

TWA, * (Joint App., 177-78) (Footnote omitted. ) 


Accordingly, the fact that the Examiner failed to compare 
the actual proposals of Allegheny and Mohawk in the market at issue, 


i,e., St. Louis-Pittsburgh, was appropriately raised in Mohawk's 
Petition for Discretionary Review. Since no serious defense of the 


Examiner's procedure in this regard has been or can’ be proposed, — 5/ 


the orders in question should be vacated and remanded 6/ 


5/ The CAB brief devotes less than one of its fifty mae s to this 


point (pp. 28-29) and relies primarily on its bald assertion that 
the point may not be considered by this Court. Allegheny also 
devotes only approximately one page to the point (ep. 15-16). 


6/ Allegheny's contention that Mohawk was not harmed by this 
error is absurd (Allegheny Br., p. 16). Mohawk's main brief, 
pp. 17-18, pointed out that even on the erroneous "two versus 
two" comparison the subsidy reduction factor favored Mohawk, 
not Allegheny, as shown by the Examiner’s own a The 
effect of doubling Mohawk's service versus Allegheny's in the 
St. Louis-Pittsburgh market would obviously have'a dramatic 
impact both on subsidy reduction and beyond benefits. 
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THE EXAMINER'S COMPARISON OF SPLIT AUTHORITY: 


THE CAB AND ALLEGHENY BRIEFS 
ACKNOWLEDGE THAT NECESSARY — 


FINDINGS WERE NOT MADE OR 
WERE MADE IN ERROR. 


Allegheny's and the CAB's various and conflicting positions 
with respect to the need for and effect of comparing a split award 
with a single award to Allegheny provide independent proof of the 
need for remand. Allegheny and the CAB argue alternatively that 
split authority need not be considered by the Examiner (Allegheny 
Br.,pp. 18, 21; CAB Br., p. 26), that it was considered by the 
Examiner (Allegheny Br., p. 19; CAB Br., pp. 25-28) that 
neither Mohawk, the CAB, nor Allegheny submitted evidence on the 
point (Allegheny Br., pp. 19, 22; CAB Br., p. 25), but that the 
Examiner decided the question in favor of a single award to 
Allegheny and that the decision is supported by the evidence 
(Allegheny Br., p. 19; CAB Br., pp. 25-28). 

Allegheny now admits, however, that, based on the 
Examiner's own figures and contrary to the Examiner's "findings" 
or assumptions, a split award would produce greater subsidy 
need reduction and greater beyond benefits than the award of 
nonstop authority in all three markets to Allegheny (Allegheny Br. , 
pp. 23, 27). Thus Allegheny concedes that two of the nine factors 
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principally relied upon by the Examiner as favoring an award of 


authority in all three markets to Allegheny (L.D., pp. 35-36) (Joint 
App., pp. 128-29) actually favored a split award with Mohawk re- 
ceiving St. Louis-Pittsburgh nonstop authority. : 

The importance of these admissions cannot be overstated. 
Allegheny's assertion with respect to each of the factors, that the 
balance in favor of Mohawk is not great (Allegheny Br. , pp. 23, 27), 
totally misses the point. | The Examiner purportedly 
relied on these factors as favoring Allegheny in making his initial 
decision and the Board in turn in denying discretionary review. 

It was this Court's recognition of the prejudicial effect of such an 


error which led to the decisions cited in Mohawk's main brief that 


error with respect to any one of several factors relied upon by the 
Board is sufficient to set aside the award (Mohawk Main Br., p. 
43). Braniff Airways, Inc. v. CAB, 126 U.S. App. D. C. 399, 
379 F.2d 453 (D.C. Cir. 1967). See also Carey v. CAB, 275 F. 
2d 518, 522 (1st Cir. 1960); Northeast Airlines, Inc. y. CAB, 331 
F. 2d 579, 587 (1st Cir. 1964). | 


A. Allegheny Has Acknowledged that More 
Passengers Would Be Benefitted bya 
Split Award. 


Mohawk's main brief, p. 21, pointed out that the Examiner 
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7/ 


made two erroneous comparisons of beyond benefits —’ and made no 
reference whztsoever to the beyond benefits of a split award (Mohawk 
Main Br. , p. 23). Mohawk also pointed out that, if the beyond bene- 
fits of a split award were considered, the results would favor Mohawk 
and that this matter should be considered on remand (Ibid. ). 
Allegheny now admits that more passengers would benefit from a 
split award: 

"Under Mohawk's split authority contention there 


would be 22, 408 net beyond passengers benefitted 
versus 21,088 for Allegheny's three round trips. . ."’ 


(Allegheny Br., p. 27). 

The CAB brief ignores the Examiner's error in failing to 
pe the beyond benefits of a split award and errs in suggesting 
(CAB Br., pp. 25-26) that "financial results [were] the only matter 
as to which Mohawk faulted the Examiner for alleged failure to con- 


J 
sifer a split award." 


The CAB's default on this issue coupled with Allegheny's 
admission of error by the Examiner require reversal and remand 
under the Braniff, Carey and Northeast Airlines, cases cited 


above, p. 14. 


7/ The Examiner compared beyond benefits of two nonstop round 
trips by both carriers, although Allegheny offered only one 
. nonstop round trip, and compared beyond benefits of Allegheny's 
service in three markets with Mohawk's service in one market 
(Mohawk Main Br., p. 23). Both of these comparisons con- 
stituted reversible error. See discussion, supra, pp. 8-9. 
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Allegheny Has Acknowledged that the Examiner’ s 
Figures Show a Greater Subsidy Reduction in the 


Case of a Split Award. 


Mohawk's main brief, pp. 16-20, points out the lack of any 


basis in the Examiner's findings for his conclusion that a greater 


subsidy need reduction would result if "Allegheny's proposal to 


‘serve all three markets were implemented rather than having the 


authorities split between Mohawk and Allegheny." (tI. D. » p. 35) 


(Joint App., p. 128), Mohawk pointed out that the Examiner made 


| 
no basic findings to support this conclusion (Mohawk Main Br., 


pp. 16-17). Allegheny now agrees that the conclusion was wrong 


based on the Examiner's findings: 


"The Examiner's economic comparison is set forth 


in the appendices to his 
findings are as follows: 


Allegheny Combined Proposal 


Pittsburgh-Columbus-St, Louis 
Pittsburgh-Dayton-St. Louis 


Pittsburgh-Columbus-St. Louis 
Pittsburgh-Dayton-St. Louis 


decision. The Examins 


Subsidy Reduction 
ROMOR al ae 


$418, 442 
25,140 
67, 607 | 


$511, 189 : 


*s 


1971 


$ 657, 448 
155, 148 
205, 207 


$1, 017, 805 


Subsidy Reduction 


1970 


$418, 442 | 
25, 140 


$443, 582 


$ 57,444 
$501, 026 | 


1971 


$ 657,448 
155, 148 


$ 812,596 


$__280, 974 
$1, 093, 570 
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"These estimates show that during the two-year fore- 
cast period split awards will achieve a slightly greater 
subsidy reduction. . ." (Allegheny Br. , pp. 22-23). 8/ 
(Emphasis added. ) aa 
In order to avoid the implications of this admission Allegheny 
urges that the Examiner's findings require certain "modifications" 
in order to support his conclusions (Allegheny Br., pp. 23-25). 
The CAB brief, pp. 32-35, seeks to effect similar modifications in 
; the Examiner's findings in order to support his unsupported con- 
5 clusion concerning the subsidy reduction resulting from a split 
* award. Thus both Allegheny and the CAB implicitly admit that the 
} Examiner made no basic findings as required by this Court in Capi- 
f tal Transit Co. v. Public Utilities Comm'n, 93 U.S. App. D. C. 
; 194, 213 F.2d 176 (D. C. Cir. 1953), cert, denied, 348 U.S. 816 
(1954) (quoted in Mohawk Main Br., p. 19), to support his con- 
clusion that the subsidy reduction factor favored an award to Al- 


¥ legheny rather than to Mohawk (LD., p. 35) (Joint App., p. 128) 
{ (Mohawk Main Br., p. 16). 3 


There is of course no way of knowing what figures, if any, 


{the Examiner relied upon in stating that the subsidy reduction from 

eee 

i3/ The CAB's attempt to label these figures "Mohawk's argument" 

- (CAB Br. pp. 32-33) is erroneous, since Mohawk's brief con- 

; tained no such argument. Mohawk contended and contends that 
such findings can and should be made only upon remand to the 
Board (Mohawk Main Br., pp. 16-20). 


: 


8 


4 
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* an award of all three markets to Allegheny would be "somewhat 


| 
greater over the long run" (L.D., p. 35) (Joint App., p. 128) since 
his own figures indicate the contrary. Accordingly, the CAB and 
Allegheny should not be permitted at this time to present a de novo 
eNO 
analysis outside the evidentiary record to show what the Examiner 
| 
“must” have intended. In Braniff Airways, Inc. v. CAB, 126 U.S. 
App. D.C. 399, 379 F. 2d 453 (D.C. Cir. 1967), where Eastern made 
a similar effort to sustain an unsupported finding, this Court held: 
| 
"In the face of an evident mistake, we decline to infer 
that the Board 'must’ have intended the ‘correct’ 
(Eastern's) reasons in support of its conclusion. " 
(126 U.S. App. D.C. at 410; 379 F. 2d at 464). 


C. Comparison of Split Authority Was Not Excused by 
the Twin Cities Case. | 


Despite its elaborate efforts to justify the Examiner's un- 
supported conclusion concerning subsidy need reduction resulting 
from a split award (CAB Br., pp. 31-35), the CAB contends that 
the Examiner was not required to consider the question of a split 
award and cites the Twin Cities case, supra, p. 3 Goint App. Add. , 
p. 218), in support of that proposition. (CAB Br., pp. 10, 12). 
Mohawk submits that consideration of the split authority question 
was necessary and that the Twin Cities case is inapplicable. 
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1. A Comparison Of Split Authority 
Was Required. 


As pointed out above, the Examiner and the Board had an 
affirmative obligation to compare the actual proposals presented 
a the applicants. One of the only two ways in which comparability 
of the alternate proposals could be achieved was an analysis of 
split authority, and consequently such an analysis was required. 
In this case the Examiner and the Board failed, however, to employ 
correctly either of the two possible bases for achieving compara- 
bility. Accordingly, the CAB's contention that one of those 
bases--split authority--need not be considered lacks point. More- 
ers the Examiner did purport to consider split authority, and, 


ving done so, must do so properly. 


| Since Mohawk did not oppose Allegheny's application for 


olumbus and Dayton nonstop authority (MO-A, p. 12) (Joint App., 
i. 53), and did icontest the St. Louis-Pittsburgh authority, the 
question of a split award was implicit in the case from the beginning. 
‘The ability of the parties to submit specific projections as to beyond 
benefits, subsidy reduction, diversion and the like was limited, 
however, because three markets were at issue, and prior to the 
Examiner's initial decision there was no way to know whether new 


authority would be granted in all three markets. Hence the 
Examiner might have awarded new authority in any of the following 


. 
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: 
combinations involving St. Louis-Pittsburgh: (1) St. Louis- 
RES (2) St. Louis-Pittsburgh & Dayton; (8) St. Louis- 
‘pittsburgh & Columbus; (4) St. Louis-Pittsburgh & Dayton & 
* Columbus. | 
The parties could not practically, and do not customarily, 
submit economic and traffic projections for every possible com- 
bination of awards in a route case such as this. Evidence is 
generally submitted from which such combinations can be developed 
by the Examiner or the Board. In light of the extensive refore- 
“casting and revision of record materials, as reflected in Appendices 
*B through H of the Examiner's decision (Joint App. , = 140-65), it 


tis ludicrous to argue that the record was not sufficient to permit an 


analysis of split authority. 


4 Mohawk and the other parties did, moreover, submit 
‘economic and traffic projections concerning alternative (1) above; 
and the CAB and Allegheny apparently concede that with respect to 
* subsidy need reduction the necessary information could have been 
{extrapolated from those figures, since they argue that the 
*Examiner's conclusion as to subsidy reduction was supported by 
the record (CAB Br., p. 40; Allegheny Br., p. 22). Mohawk's 
complaint herein is that while the Examiner purported to make 
such a conclusion, he gave no indication of how that conclusion 
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was reached and provided no basic findings to support it (LD., p. 


35) (Joint App., p. 128). 

: With respect to beyond benefits, the Examiner had all the 
daa necessary to consider the effect of a split award but failed to 
ddso. Mohawk contended (Mohawk Main Br., p. 23), and Allegheny 
now admits, that the beyond benefits of a split award are superior 
toa single award to Allegheny (Allegheny Br., p. 27). Thus the 
Examiner clearly had an adequate basis upon which to make findings 
but he failed to do so. 


2. The CAB's Reliance on the Twin Cities 
Case is Misplaced. 


The CAB brief refers repeatedly to the Board's decision 
is} Twin Cities (Joint App. Add., p. 218) as establishing the 
decisional criteria for this case, and indeed as giving the rationale 
and basis for the decision (pp. 2, 9, 10, 11, 12, 16, 26). In 
atidition the CAB brief claims that the Twin Cities case decided 
that split authority need not be considered in this case. The CAB 
Uriet states: 


"(Ijn denying review, the Board considered this 
case along with two other cases which were before 


it and made specific See with regpect to 
Mohawk's princ oO on er's 


0 
decision." (CAB bBr., p. 2)(Emphasis added. ) 
; The CAB brief later quotes a footnote in the Twin Cities 


; 
case as disposing of "Mohawk's principal challenge to the 
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examiner's selection of Allegheny, rather than Mohawk" (CAB Br. , 
| 


p. 11): 


“As in the present case, we see no justification for 
splitting apart the applicant's well-integrated proposal 
for serving the three markets, where there is no evi- 
dence that any part will detract from the w e, or that 
superior c its would re rom a split 2 a 

er (0-4-1090, p. 8, > WO le > 
Pp. 225) (CAB Brief, p. 10)(Emphasis added. ) 

As pointed out above, pp. 3-4, the Board's discussion of this 
case in Twin Cities related only to the question of whether Allegheny 
satisfied the prerequisites for removal of stop restrictions and not 
whether the Examiner correctly applied the appropriate compara- 
tive criteria in selecting Allegheny. 9/ Moreover, it is apparent 
that the Twin Cities decision is not a part of the record in this case, 
that it could not validly determine any of the questions in this appeal, 

| 
* and that in any event, its validity cannot rise above the orders 
appealed herein and the Examiner's initial decision upon which they 
* were based. | 
9/ Thus the footnote in the Twin Cities case which is quoted above 
~ concerning “splitting apart the award" was apparently intended 
to obviate the need to consider each of the three markets in- 
dividually (Dayton, Columbus and St. Louis) to determine 
whether each met the new (or the old) financial prerequisites 
for the removal of stop restrictions in terms of rati 


profit, subsidy reduction, and/or strengthening. (CAB Order 
70-4-150, pp. 5-6; Joint App. Add., pp. 222-23). 
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Although both the CAB and Allegheny designated the Twin 
Cities decision for inclusion in the joint appendix in this case, the 
ectaion is not a part of the record in this case and may not 
‘appropriately be treated as such under F.R.A.P. Rule 30. 10/ 
Mohawk was not a party to that case, could not appeal "determinations" 
made in the order in that case and cauld not brief any issues in that 


proceeding or to have its rights to submit such briefs considered 


(14 C.F.R. Sec. 302. 31). 11/ Accordingly, any reliance on the 


dictum of the Board in the Twin Cities case raises difficult questions 
‘concerning the due process protection of Mohawk's right to appeal. 


‘ In any event, however, the specific language set forth above 


‘which is relied upon by the CAB brief in this case (1) did not purport 


0/ The Twin Cities order was not included in the official certifi- 
cation of the record to this Court under F.R.A.P. Rules 16(a) 
and 17(b) and no party sought to change that certification under 
F.R.A.P. Rule 16(b). The order is included in the appendix 
herein at the request of the CAB and Allegheny for the conven- 
ience of the Court. (Joint App. Add., p. 218). 


h1/ 14 C.F.R.|Sec. 302. 31(a) provides in pertinent part: 


¢ 

g "Briefs to the Board on initial decisions of Examiners 
shall be filed only in those cases where the Board 
grants discretionary review and orders further pro- 
ceedings, pursuant to $302. 28(d)(2), and only upon 
those issues specified in the order. Such briefs shall 
be filed within 30 days after date of the order granting 
discretionary review. " 
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to consider the question of a split award in the context of the 


criteria admittedly applicable to a competitive proceeding, and 


(2) relied necessarily on the erroneous conclusions of the Examiner 
in making the statement quoted above. More specifically, the 
Board in Twin Cities clearly erred in assuming, contrary to fact, 
that "there is no evidence. . . that superior public benefits would 
result from a split award." (CAB Order 70-4-150, P. 8, fn. 17; 
Joint App. Add., p. 225) (quoted above, p. 22). Allegheny now 
agrees, and the record shows, that greater public benefits would 
result from a split award (see discussion, supra, = 13-14). 
Accordingly, any reliance by the CAB on the Twin Cities case in 


the determination of this appeal is unwarranted. 
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THE EXAMINER'S CALCULATION OF TRAFFIC BENEFITTED: 


BOTH THE CAB AND ALLEGHENY BRIEFS 
Bese eo ee USE 
OF SELF-DIVERTED TRAFFIC AND T 
CALCULATION OF PHILADELPHIA TRAFFIC. 


The errors set out above prevented a fair comparison of the 
competitive proposals on either of the bases which might have prop- 
erly been used by the Examiner and the Board, i.e., Mohawk's 
two nonstop round trips in the St. Louis-Pittsburgh market versus 


Allegheny's one-stop round trip in that market, or a single award 


12/ 


to Allegheny versus a split award. In addition Allegheny and 


the CAB have admitted that the calculations actually made by the 
Examiner were erroneous. 


A. Deducting Self-Diverted Passengers in Computing 
Beyond Benefits. 


Botn Allegheny and the CAB briefs display peculiarly myopic 
arithmetic in defense of the Examiner's error in failing to count 


self-diverted passengers in computing beyond benefits. Mohawk 


12/ Contrary to the statement in the Allegheny brief, p. 21, the 
Be Boston-Buffalo-Cleveland Subpart M Case, Order 70-3-96 
Cc not an autho: splitting an 

award between two carriers with different service in dif- 
ferent markets but is a case in which the Board refused to 
grant both Allegheny and Mohawk new identical nonstop 
authority in the same market (Buffalo-Cleveland) and gave 
the new authority to Mohawk on the basis, inter alia, of its 
greater need for route strengthening (Order 70-35-90, 
pp. 2, 9, 10). 
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} pointed out in its main brief that the Examiner incorrectly reduced 
Mohawk's beyond benefits by the number of "gelf-diverted” passen- 
gers (Mohawk's Main Br., pp. 24-26). The CAB Brief, p. 42, 

. admits that the Examiner erred in deducting the mmber of “self- 


diverted" passengers. 13/ 


‘ Both the CAB and Allegheny argue, however, that the error 
was not prejudicial since the Examiner deducted self-diversion for 
both Mohawk and Allegheny. (CAB Br., p. 43; Allegheny Br., 
p. 28.) As pointed out in Mohawk's Main Brief, p. 25, the Examiner 
‘erroneously deducted 62 passengers for Allegheny and 6, 736 for 
Mohawk in Appendix H and then used the results 20,294 for 
Allegheny; 11,792 for Mohawk) in order to show a "much greater 
contrast between the relative capacities of the applicants to benefit 
the traveling public." (I.D., p. 35.) (Joint App., p. 128.) 
(Emphasis added. ) | 
Despite the 100 to 1 disparity between the number of passen- 
gers deducted (6736 for Mohawk and 62 for Allegheny), the CAB 
Brief, p. 43, argues that the Examiner erred as to “both carriers 


with the net result that neither was harmed thereby." This error 
| 


13/ The CAB Brief, p. 42, admits that "self-diverted passen- 
gers are normally counted in a consideration of the benefits 
to the public which an improved service makes possible." 
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by itself changed the comparison relied upon by the Examiner from 
20, 356/18, 528 (approximately 10/9) to 20, 294/11, 792 (approximately 
2/1) (1.D., App. H) (Joint App., p. 165).24/ 

As noted above, Allegheny admits that beyond benefits favor 
Mohawk if a split award is considered. The Examiner's compari- 
son of Allegheny's beyond benefits in three markets to Mohawk's 
beyond benefits in the one market at issue is ipso facto invalid 
(Mohawk Main Br., p. 23). Hence there was no valid comparison 
of beyond benciite on any basis, irrespective of the arguments by 


15/ 


the CAB and Allegheny with respect to Boston — and Philadelphia 


beyond benefits. 


14/ Allegheny's argument that Mohawk actually benefitted from 
the error (Allegheny Br., p. 28) is ridiculous. In fact, 
Allegheny's discussion of this point, p. 28, erroneously refers 
to the Examiner's calculation of financial results i in Appendix 
B (Joint App. , p. 140) rather than his calculation of passengers 
benefitted in Appendix H (Joint App. , p. 165). 


Mohawk stands on its argument in its main brief, pp. 26-28, 
with respect to the Examiner's error in failing to accord 
Mohawk and Allegheny equal treatment with respect to beyond 
benefits from traffic to Boston. Contrary to the CAB's asser- 
tion (CAB Br., p. 45), Mohawk did propose service to Boston. 
See Appendix A to Mohawk's Brief to the Examiner (Joint 

App. , p. 78) which shows the following Boston routings: 


Flight # Routing 
an, ae PYT-ELM-SYR-BOS 
99 BOS-ALB-SYR-PIT 
91 BOS-BDL-SYR-ELM- PIT 
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B. Miscalculating Philadelphia Beyond Benefits. 

Under the heading "There is no error as to Philadelphia 
traffic’ (Allegheny Brief, p. 29), Allegheny provides a de novo 
evidentiary submission (Allegheny Brief, App. B) seeking to cure 
the arithmetic mystery referred to in Mohawk's Main Brief, pp. 
30-31, and concludes by admitting an error of 1171 passengers with 
respect to Allegheny's beyond benefits to Philadelphia (Allegheny 
Brief, p. 31). Allegheny in effect admits the mystery and seeks to 
bootstrap into the record another evidentiary submission to define the 
extent of the Examiner's admitted error. : 

Mohawk respectfully submits that such errors in the Board's 
decisions may not be cured by evidentiary submissions and counter 

- submissions to this Court on appeal. Moreover, Allegheny's new 
submission contains no explanation of the variance between the QSI 
of 18. 3% which it now submits and the QSI of 14. 4% which was sub- 


mitted in evidence by Allegheny and agreed to by the CAB Bureau 


of Operating Rights (Mohawk Main Br., p. 90). Allegheny does not 
| 
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explain but merely underscores the arithmetic mystery here, 16/ 


which is closely akin to the "multiplication miracle" condemned by 
this Court in Delta Airlines, Inc. v. CAB, U. S. App. D. C. 

» Slip Opinion No. 23,557, p. 16 (D. C. Cir.)(Dec. 4, 1970) 
(not otherwise reported). 

Finally, having admitted error in the Examiner's computa- 
tion, Allegheny contends that "there is no certainty that the Examiner, 
as a matter of judgment, would have adjusted this latter figure down- 
ward by as much as 75 percent" (as he in fact did in his initial deci- 
sion) (Allegheny Br., p. 31). Mohawk agrees and contends that in 
view of the errors shown above there is no certainty that the Examiner 
or the Board would have exercised their judgment with respect to the 
award in this case in the way that they did, and accordingly the case 
should be remanded for further proceedings. Braniff Airways, Inc. 
16/ In addition to this arithmetic mystery, Mohawk's main brief, 

pp. 28-29, pointed out that Philadelphia passengers should not 
be counted as benefitted by reason of a new one-stop flight when 
nonstop flights were already being provided. The Boston- 
Bt Subpart M Case, CAB Order 69-8-170, 

ch is cited by the CAB Brief, p. 46, is not to the contrary. 
That case involved no competitive application for route author- 
ity and contained no determination of "passengers benefitted. " 
The Board did refer to anticipated numbers of passengers on 
the page cited, however, and made a specific finding that 
existing flights in the Cleveland-Boston market were not being 


scheduled by other carriers to serve that market at the times 
required by the public. No such finding is present in this case. 
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v. CAB, 126 U. S. App. D. C. 399, 379 F.2d 453 (D. C. Cir. 1967) 


(Mohawk Main Br., pp. 40-41). 


IV. RELATIVE NEED FOR ROUTE STRENGTHENING WAS NOT 
EQUATELY RED OR DECIDED BY T 


Allegheny and the CAB seek to create the illusion that the 
Examiner acknowledged or determined that Mohawk had a greater 


need for route strengthening and gave that factor appropriate weight 


17/ 


(Allegheny Br., p. 36) (CAB Br., pp. 18-23). Both Allegheny 


and the CAB appear to recognize that under Transpacific Route 
_ Investigation, CAB Order 69-1-11, p. 27, failure to do so would be 
fatal error (Mohawk Main Br. , p. 34). : 
A careful reading of the Examiner's decision shows that he 
did not determine Mohawk's "claim, " "argument" or “contention” 
| 


(I. D., p. 38) (Joint App., p. 131) that it was in greater need of 
route strengthening. The only case relied upon by the Examiner 

and cited again by the CAB in its Brief as a "recent case" (CAB Br., 
p. 21) is another earlier decision by the Board in the Allegheny Air- 
lines Route 97 Investigation, CAB Order 69-2-43 (1969), p. 4, n. 4, 
where the Board also failed to decide Mohawk's “claims” of greater 
need. (See Mohawk main br., pp. 35-36, ) 


17/ The CAB brief, p. 8, now refers to Mohawk's hececsueans 
greater need for financial strengthening. " : 
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As pointed out in Mohawk's main brief, pp. 36-38, two recent 
3Board decisions°/, Subsequent to the Allegheny Route 97 case, supra, 
land subsequent to the Examiner's decision herein have recognized 
{Mohawk's greater need for route strengthening. Two additional cases 
‘subsequent to Mohawk's main brief have also affirmed Mohawk's 
eee need for route strengthening. 19/ Thus four times in 1970 the 
pom has found that Mohawk has a greater need for route strengthening 


than Allengheny. In this case the question was sidestepped. 


While Mohawk does not contend that route strengthening is the 
20/ 


4 

1 

' 

only criteria in route cases,—’ its consideration is entitled to more 


b 


Boston-Hartford-Cleveland Subpart M Case, CAB Order 

-1-80 (January 15, » PP. 38-39); Boston-Buffalo-Cleveland 
Subpart M Case, CAB Order 70-3-96 (March 20, 1970), pp. 9, 10. 
Mohawk Segments 8 and 9 Renewal Case, CAB Order 70-11-108 
(November 23, 1970),pp. 3-4; Norfolk-New York Subpart M 
Proceeding, CAB Order 70-10-1536 (October 28, 1970), p. 4, 
fn. 6. 


The CAB brief, p. 22, refers to the Boston-Hartford-Cleveland 
Subpart M Case, supra, where Mohawk's need for rou - 
ening was decisive, aS a case in which "the Board found itself 
faced with a close balance of factors favoring each of the carriers, 
and, on that basis, allowed Mohawk's greater need for strength- 
ening to tip the scales in its favor." In point of fact as shown by 
the quotation in footnote 16 of the CAB brief, the Board awarded 
Mohawk the new route authority despite Allegheny's "somewhat 
superior public service benefits, " “slightly better financial 
prospects" and "greater number of beyond segment passengers. " 
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than the superficial determination that other factors outweigh any 
claim to greater need for route strengthening without a determina- 
tion of that issue or the extent of the need (Mohawk Main Br., p. 39). 
In this case it is impossible to determine what weight, if any, was 
given to Mohawk's need for route strengthening, and somareety 
the case should be remanded for reconsideration in light of the four 
cases recently decided by the Board on that issue. This is partic- 
ularly true in view of the other errors in the Examiner's decision 
which affect the importance of other factors in relation to route 


strengthening. 


CONCLUSION : 

In Braniff Airways, Inc. v. CAB, 126 U. S. App. D. C. 399, 
$79 F.2d 453 (D. C. Cir. 1967), this Court pointed out that an 
agency's decision should be affirmed if "all the important basic 
findings made by the (Board) are supported by substantial evidence 
on the whole record" and should be remanded if "the Court is in 
substantial doubt whether the administrative agency would have 
made the same ultimate finding with the erroneous findings or 
inferences removed from the picture." 126 U. S. App. D. C. at 
412, 379 F.2d at 466. : 
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The errors in this case not only undermine factors speci- 
fically relied upon by the Examiner but deny Mohawk its right to a 
comparative proceeding which evaluates the actual proposals of the 
applicants. Thus this Court is presented not only with erroneous 
findings, but also with a failure to make necessary analyses and 
findings -- a failure which obviates any contention that individual 
errors are insufficient to tip the balance in Mohawk's favor. Such 
errors prevent any defensible speculation by this Court as to the 
outcome of this proceeding in the absence of the errors which are 
) inherent in the Examiner's decision and the Board's orders. Under 
these circumstances, Mohawk respectfully submits that the orders 
of the Board in this case cannot be sustained and should be reversed 
» and remanded. | 
Respectfully submitted, 
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